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“It Came to Pass—” ad 


ashington, Sept. 25.—The condition of business in the 
federal courts throughout the country was discussed today at 
a conference presided over by Chief Justice Taft and attended 
by the various senior federal circuit judges. The meeting was 
held upon the call of Chief Justice Taft, each judge bringing 
with him a detailed statement from each district judge in his 
circuit showing the results accomplished during the last year 
in the endeavor to clear dockets and expedite the trial of cases. 
Under authority granted by congress, the chief justice will 
make such temporary transfers of district judges as may be 
necessary to dispose of accumulated business. 
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The foregoing intelligence was disseminated by news associations, published by 
hundreds of newspapers and read, doubtless by a million readers. The brevity and 
lack of color of this little dispatch are in sharp contrast with its significance. Edi- 
tors could not presume that any reader would get excited about the introduction of 
businesslike methods in the judiciary. A dispatch telling of the completion of 
litigation after all the parties had died, or an interview bewailing the effect of delay 
upon law enforcement and the prestige of the courts, would have readily commanded 
greater space and a larger head. 

There is a lesson in the matter-of-fact quality of this news. At least it might 
be offered as illustration of the fact that sometimes very wide departures from ac- 
customed practice are accepted as quite natural if they are well sponsored. 





The item so simply worded and so quietly received carries, nevertheless, a tre- 
mendous significance. Without the centralized administration of which it tells the 
United States trial courts could not possibly regain the reputation so long held 
and so necessary to the life of the government. The creation of additional judg- 
ships, might, in one place or another, meet the newer needs, but in the more 
populous districts, where the strain upon government is always most severe, nothing 
else than centralized management could avail to prevent that fatal clogging of the 
courts which to private litigants means a denial of justice and to the discontented 
and unbalanced classes teaches the impotency of government. 

Who has not been wearied by reiteration of the truism that law is no better 
than its administration—that laws do not enforce themselves? And yet it takes 
a tedious while to induce lawyers and legislators to move on from platitude to ac- 
complishment. Indeed, we are constrained somewhat in the expression of our 
satisfaction with this beginning of progress by concern for what business men, 
engineers, and social and labor organizers may think and say. The adoption of 
such elementary principles of administration will not to their minds warrant ex- 
uberance of emotion. They are likely to look upon the lawyer with the amused 
superiority of the fork user who observes an oriental serving himself with chop- 
sticks. But superior folk should be tolerant. The chopstick user is the heir of an 
ancient culture. Nobody could consciously invent such an absurdly impractical way 
of eating, and yet one born to the custom looks upon forks as vulgarly efficient. 
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How long it might have taken to secure adoption of a needed plan of manage- 
ment for the courts, were it not for the zeal of Chief Justice Taft, at a time when 
political forces were in conjunction, we dislike to contemplate. It is more agreeable 
to realize that the thing is done—and done not twenty years, or fifty years, hence. 
Here, now, in our own times, a council of judges exists to collate facts and make 
plans for utilizing to the utmost the available judicial force in order to win back 
in every district to dispatch and authority. 

For a long time we must continue to emphasize the administration of justice. 
And we shall maintain that there is no rivalry, no conflict, between efficient ad- 
ministration and the very quality of justice. Failures to measure up to ideal stand- 
ards of justice must always be expected and condoned, in view of the nature of the 
problems and the limitations of human nature and human institutions. But failure 
to do what can be done because of lack of judges, or of their efficient direction, is 
inexcusable. 





The federal court system will probably be able to equalize the work of judges 
through the power given by the act of 1922 to assign the new class of district judges 
to the districts where they are most needed. The acts adopted in Ohio and Oregon 
which create judicial councils do not confer power to assign judges. In every state, 
however, there is some means, however clumsy, for the exchange of judges and the 
relief of courts when judges are incapacitated and in the states named the judicial 
councils will be able to accomplish a good deal toward equalization «f work, as has 
the Wisconsin Circuit Judges’ Association. 





Where Legislatures Block Progress 


An interesting comparison between the time required for amendment of pro- 
cedural rules by a legislature and by a court is afforded in the address of Judge E. 
Ray Stevens to the Wisconsin State Bar Association, published in this number. 
The author refers to Chapter 219, Laws of 1915, as “the greatest single contribution 
to the improvement of the administration of Justice [in Wisconsin] which has 
been made. in the last twenty years.” But no bit of credit for this good legislation 
is due to the legislature; the draft was produced by the Supreme Court in compli- 
ance with a legislative resolution which required two terms, four years, for its 
passage, and “there is a well founded suspicion that this resolution was drawn by 
a member of the court.” The legislature then was nothing more than a foe of 
better procedure, not by reason of improper motives, but because of its inherent 
unfitness for dealing efficiently with a highly technical subject. The adoption of 
rule-making power by the courts implies no diminution of the ultimate power or 
responsibility of the legislature; where it is most successfully invoked the courts 
formulate the rules subject to legislative disapproval. Tis arrangement represents 
a division of labor so that each branch may perform the duties to which it is 
adapted. 

Te history of procedural reform in Michigan furnishes another interesting 
argum_nt for court-made rules. For ten years the legislature tinkered the rules 
on chancery appeals and then, in despair, requested the Supreme Court to do the 
job. It was speedily done in satisfactory manner. 
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Judicial Superintendence for Oregon 


Recent Enactment Creates Judicial Council With Duty to Require 
Statistical Reports and Employ Them for Adminis- 
trative Purposes 


The Oregon legislature. has enacted a 
bill similar in terms to the model act to 
create a judicial council which was pub- 
lished in the JourNaL in Vol. V, No. 4 
and in Vol. VI, No. 4. This measure 
makes the chief justice of the supreme 
court head of the council with power to 
appoint its members, one of whom is to be 
an associate justice of the supreme court, 
the remaining three being judges of trial 
courts of record. In accordance therewith 
Chief Justice McBride appointed As- 
sociate Justice Rand and Circuit Judges 
George G. Bingham, Fred W. Wilson and 
Walter H. Evans. 

The act empowers the chairman of the 
council to require from judges reports on 
the work of their courts and it directs the 
council to report annually to the governor. 
The council may also make suggestions to 
the supreme court as to rules and to the 
trial courts as to administration. It will 
also call a meeting annually of the judges 
of courts of record. “At such meetings 
the judges shall receive and consider all 
and complaints sub- 
mitted to them concerning the business of 
the courts and their officers, and the opera- 
tion of the rules, and shall take such steps 
provided by law as they may deem neces- 
sary or proper with respect thereto.” 

If at any time there is a possibility of 
maladministration or scandal occurring 
in any part of the judicial system, which 
cannot be resolved by a mere expression of 
opinion, the council has power to take 
testimony and compel the attendance of 
witnesses, 

The act, like that adopted this year in 
Ohio, and reported in the JourNnat, Vol. 
VII, No. 1, omits reference to the assign- 
ment or transfer of judges or equalization 
of work. It also fails to provide an ap- 


propriation, the effect of which is not dis- 
closed to the editor. The full text of the 
act follows: 


AN ACT 


Providing for the administration of the 
courts through council of judges. 
Be It Enacted by the People of the State of 

Oregon: 

Section 1. Judicial Council Established— 
There is hereby established a judicial coun- 
cil, of which the chief justice of the supreme 
court shall be chairman. Within sixty days 
from the taking effect of this act the chief 
justice shall appoint an associate justice 
of the supreme court and three judges of 
courts of record to serve as members of 
the judicial council for terms of one year 
and until the chief justice shall appoint 
their successors. The chief justice shall 
have power to invite the president of the 
State Bar Association, the president of the 
State Attorneys’ Association, or other mem- 
bers of the bar, to attend the meetings of 
the council and advise it in the performance 
of its duties. 

Section 2. Annual Report; Recommenda- 
tions—It shall be the duty of the judicial 
council to report annually to the governor 
upon the work of the several courts and 
branch courts of the state. The council may 
also, from time to time, report to the su- 
preme court concerning the operation of 
the rules of pleading and practice, and may 
recommend to that court the adoption of 
rules and amendments to simplify procedure 
and expedite the business of the courts. 
The council may also, from time to time, 
submit such suggestions as it may deem 
advisable for the consideration of the judges 
of the several courts concerning the admin- 
istration of the rules and the conduct of the 
business of the courts. 

Section 3. Reports by Judges—The judges 
of all courts, including courts not of record, 
shall report to the chairman of the council 
at such times and in such manner as he 
shall prescribe respecting the condition of 
the judicial business, whether civil or crim- 
inal, in their respective courts. 

Section 4. Meetings of Judges—The coun- 
cil shall fix a time and place each year for 
a meeting of all the judges of courts of 
record in this state. At such meetings the 
judges shall receive and consider all recom- 
mendations and complaints submitted to 
them concerning the business of the courts 
and their officers, and the operation of the 
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rules, and shall take such steps provided by 
law as they may deem necessary and proper 
with respect thereto. The council shall, in 
its discretion, publish all or part of the pro- 
ceedings of such meetings. 

Section 5. Production of Evidence—The 
council may hold public meetings and have 
power to administer oaths and to require 
the attendance of witnesses and the produc- 
tion of books and documents. A witness 
who testifies falsely, or fails to appear when 
summoned, shall be subject to the same 
orders and penalties to which a witness be- 
fore a court is subject. 


Section 6. Compelling Attendance—Any 
circuit court judge of this state, either in 
term time or vacation, upon application of 
the judicial council, may, in his discretion, 
compel the attendance of witnesses, the pro- 
duction of books and documents, and the 
giving of testimony before the council, by 
an attachment for contempt or otherwise, in 
the same manner as production of evidence 
may be compelled before such circuit court. 

Section 7. Secretary to the Council— 
There shall be an executive secretary of the 
council, to be appointed by the council, who 
shall serve during its pleasure. 


Plan for Self-Government Conferred Upon 
Alabama State Bar 


Full Text of Statute With Arguments Which Convinced Legislature 
That Welfare of Legal Profession Calls for 
Inclusive Organization 


Alabama is the third state to confer 
practical means for self-government upon 
its bar. The language in the foregoing 
sentence is deliberately chosen. The bar 
does not require for its effective organiza- 
tion any legal rights which it has not 
always possessed. What is now sought in 
the movement for bar organization, some- 
times called bar incorporation, is merely 
legislative authority which will permit of 
doing immediately what the bar would 
otherwise more slowly come to do by a 
process of evolution which is clearly in 
operation. 

In the absence of legislation or supreme 
court rules the time would nevertheless 
surely come when the bar of a state would 
emerge from its formless and inchoate 
state with control of all its members 
through a democratically created and re- 
sponsible central authority. The state 
bar associations are steadily marching in 
that direction. Legislation, or the sanc- 
tion of supreme court rules, can do no 
more than hasten the time of arrival. 

The Alabama Bar Association, which 
had been formally incorporated a number 
of years previously, decided to strive for 
legislative authority to organize on an in- 
clusive and more effective system and cre- 
ated a committee of twenty-five, headed 
by Mr. Borden Burr, of Birmingham, 
with power to convince the legislature. 


A first step was to win the Democratic 
State Convention. That gave the bill a 
good start but it stuck in the House Ju- 
diciary Committee, which voted not to 
report it out. 

Alabama has the “split session” legis- 
lature, as it is called, with an interim be- 
tween the introduction and passage of 
bills. The skirmish in the House Judici- 
ary Committee taught the Bar Association 
committee what their opponents had to 
urge against the bill. They proceeded then 
to publish a pamphlet with an argument 
and with amendments to the bill to clar- 
ify language which was alleged to arouse 
fears. 

The experience in Alabama will be of 
interest in many states, and for that rea- 
son we will quote not merely the bill as 
amended, but also from the pamphlet 
referred to: 


The Winning Argument 


Upon the convening of the legislature 
of Alabama at its last session the bill as 
proposed by this committee, as approved 
of by the subcommittee of the State Con- 
vention, and as directed by the Conven- 
tion of the Democratic Party, was intro- 
duced in the Senate by Senator B. DeG. 
Waddell, received by unanimous vote a 
favorable report from the Senate Commit- 
tee on Judiciary, and was passed by a 
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vote in the Senate of twenty-four to ten. 

The bill received opposition in the 
House. After being referred to the Ju- 
diciary Committee, on short notice, it was 
set for a public hearing before the House 
Judiciary Committee. At the meeting of 
this committee, there appeared in volun- 
tary support of the bill a number of at- 
torneys from different sections of the state, 
among whom may be mentioned the fol- 
lowing: 

B. P. Crum, S. A. Lynne, H. U. Sims, 
J. F. Thompson, E. W. Pettus, H. F. 
Reese, W. H. Mitchell, Ernest G. Mat- 
thews, Frank Domnick, Horace Wilkin- 
son, David J. Davis, Borden Burr, T. A. 
Murphree, and the Legislative Committee 
of the Birmingham Bar Association by 
whom the bill had been previously en- 
dorsed. 

The time given for explaining and dis- 
cussing the bill before the committee was 
limited, and when divided among the 


proponents of the bill was entirely too 


short for its proper explanation and pre- 
sentment. The bill was adversed by the 
House Judiciary Committee, and a few 
days later, on notice given by an opponent 
of the bill to take it from the adverse cal- 
endar, was indefinitely postponed. 

Your committee feels that the Com- 
mittee of the House did not properly 
understand the great importance of this 
legislation, its fairness, necessity and jus- 
tice. We believe that the members of the 
House did not have the matter presented 
to them, and that upon proper present- 
ment the passage of the bill may be se- 
cured. For your consideration, we present 
the substance of the objections made by 
those opposing the bill, and our recom- 
mendations in reference thereto. 


I 


It was contended that the bill provided 
for the establishment of a committee in 
perpetuity, with the members first elected 
thereafter electing their successors. 

This was neither the intent of the bill 
nor does its reading justify such a com- 
plaint. It is provided in Section 2 of the 
proposed act as follows: 

“There shall be an annual election for 
the purpose of selecting successors to the 


commissioners whose terms expire, and 
for the purpose of filling vacancies.” 

However, in order that there may not 
be the least misunderstanding about this 
matter, your committee recommends that 
there be added to Section 2 of the bill as 
passed by the Senate the following: 

“In the first election, and in all elec- 
tions thereafter, the commissioners for the 
respective judicial circuits shall be elected 
by the members of the Bar of the respec- 
tive circuits, voting by ballot in the an- 
nual election hereinabove provided for.” 

II 

It was contended that the bill made no 
provision for venue, and that an attorney 
against whom charges had been preferred 
might be taken from his home and thereby 
put to great expense in making his de- 
fense. 

To meet this objection, your committee 
recommends that the following be added 
to Section 6 of the bill passed by the 
Senate: 

“Tn all cases involving suspension, ex- 
clusion or disbarment, testimony in ref- 
erence thereto shall be taken at the court 
house of the county of the residence of the 
party charged.” 

Iil 


It was contended or feared by some that 
it was the purpose of the proposed legis- 
lation to place upon applicants for ad- 
mission to the Bar collegiate or other high 
educational qualifications. 

In order to meet this objection, your 
committee recommends that there be 
added to Section 6 the following: 

“The educational qualifications of appli- 
cants, and subjects to be examined upon 
shall be, as now, or as may hereafter be, 
provided by law.” 

IV 


It was contended that approval by the 
Supreme Court of the rules adopted by 
the Board was not mandatory. 

To meet this objection, your committee 
recommends that Section 14 of the pro- 
posed act be amended so as to read as 
follows: 


“Section 14. Approval by Supreme Court 
of Rules and Regulations. The rules and 
regulations adopted by the Board relative 
to disbarment or admission to the Bar shall 








88 JOURNAL OF THE 


not become effective until approved by the 
Supreme Court. 


Vv 


It was contended that an attorney fac- 
ing charges involving suspension or dis- 
barment was entitled to a trial by jury. 

It is submitted that the practice of law 
is not a business open to all who wish 
to engage in it, nor is it a natural right 
or one guaranteed by the Constitution. 
It is a personal right or privilege limited 
to persons with good moral character, with 
special qualifications duly ascertained and 
certified. The right to withdraw the priv- 
ilege without a jury trial is unquestioned, 
and the introduction into the laws of some 
states of jury trials involving the dis- 
barment or suspension of attorneys is an 
innovation based upon neither principles, 
precedent or logic. We quote from the 
conference of the Bar Association Dele- 
gates of the American Bar Association: 


“The Bar is in fact and in law a body 
politic since it is a body composed en- 
tirely of public officials sworn to perform 
public functions. While everywhere in 
the civilized world there has been a recog- 
nition of the fact that the members of 
the Bar are public officials, performing 
public functions, we alone have failed to 
give the body politic which, they compose 
powers of self-discipline and self-govern- 
ment, with the result that we are the 
only country where the position of the 
lawyer does not carry with it a guarantee 
of professional integrity and responsi- 
bility. Recognizing that the interests of 
the profession, the interests of business, 
and the interests of the state demand that 
the profession be purged of its unworthy 
members, that the incompetent be not ad- 
mitted and that the unworthy be excluded, 
and that the highest traditions of the pro- 
fession be maintained, we endorse the 
report of the committee recommending 
legislative action in the several states, 
recognizing the Bar as a body politic, and 
creating the necessary governing body with 
authority to discipline, and, subject to the 
respective Supreme Courts, with power to 
determine what qualifications applicants 
shall have, and who shall be admitted. We 
believe that when such powers of self- 


government are given and rules are made, 
the members of the Bar, inspired by the 
esprit de corps resulting from member- 
ship in an officially organized. body, in the 
government of which they have a part, will 
take great pride in maintaining the high- 
est standards of conduct in the great pro- 
fession to which they belong.” 


Since the foundation of our Govern- 
ment, Judges, Sheriffs and other officers 
of the court have been subject to removal 
from office by direct action taken before 
the Supreme Court, and without the inter- 
vention of juries. Courts have the power, 
without trial by jury, to strike from its 
rolls members of the profession. It is 
only just that the members of the profes- 
sion should have and exercise this power 
and responsibility. It is difficult to con- 
ceive of how a fairer or less prejudiced 
tribunal could be had than one composed 
of twenty-three members of the State Bar 
of Alabama selected by votes of the law- 
yers of their respective circuits. Surely, 
no lawyer who desires a fair trial would 
fear an investigation before such a tri- 
bunal, or would demagogically cry out, 
“Give me a jury of my peers.” If his 
fellow practitioners do not constitute 
peers, where will he find them? Are the 
qualifications of probity and ethical con- 
duct to be determined by bakers and can- 
dlestick makers, or should they be passed 
upon by those who are acquainted with the 
ethics, traditions and ideals of the profes- 
sion? Shall we draw a distinction between 
our profession and other professions? Is 
there any reason why the medical profes- 
sion, accountants (Acts of the Legisla- 
ture, 1919, page 124), the profession of 
optometry (Acts, Legislature, 1919, page 
742), the undertakers, shall have super- 
visory rights of membership and exclu- 
sion, and our profession, which probably 
of all holds the greatest responsibilities, 
be denied these rights? 


Your committee believes that when the 
question is fully and fairly presented to 
the Legislature, the objection of depriva- 
tion of jury trial will prove unfounded 
and that the people will not hesitate to 
entrust to the members of the legal pro- 
fession, as they have to other professions, 
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the right, subject to review by the Su- 
preme Court, of determining the quali- 
fications and conduct of its members. 


We file as a part of this report a copy 
of the bill as it passed the Senate, with 
suggested amendments incorporated. 


We recommend that this Association ap- 
prove the report of this committee and 
that the President of the Association be 
instructed to appoint a committee of 
twenty-five members (or a larger number 
if in his judgment best) charged with the 
duty of presenting to the Legislature at 
its adjourned session and securing the 
passage of the bill, and that the neces- 
sary expenses of said committee be paid 
out of the funds of the Association, and 
that the President of the Association be 
an ex-officio member of the committee. 


We believe that the passage of this legis- 
lation is of greater importance than any- 
thing ever undertaken by this historic 
Association. It means that every lawyer 
in Alabama, without additional expense, 
will become a member of this Association, 
clothed with power and responsibility. It 
means, instead of a social and debating 
gathering meeting once a year attended 
by a small minority of the Bar, represen- 
tative, well attended meetings, and the 
keeping alive continuously of the work of 
the Association, with ample funds to pub- 
lish bulletins or journals, keeping us 
apace with the best thought of the coun- 
try. It means a range of constructive 
activities and many opportunities for de- 
veloping increased usefulness to all of its 
members and to the public. It will give 
sufficient financial support for the form- 
ing of and co-operation with city, county 
and circuit associations. In the direction 
of thought and suggested effort it will 
form a sustaining body that our courts 
so badly need. It would become a forum, 
and its views on matters,of court proced- 
ure law, and its administration and, about 
all, the character and personnel of our 
judiciary, would in course of time leave 
its impress upon legislative and judicial 
bodies, and the suffrage of voters. It 
would bring about that professional con- 
tact with bar and bench which stimulates 
and makes for efficiency, a broader vision 


and a keener professional interest. It will 
enable us as a body to cope with those 
many law agencies which are encroaching 
so rapidly in what should be our exclu- 
sive field. It will give us the opportu- 
nity to answer our critics by cleaning 
house from within, and to redeem our 
profession from commercialism and shys- 
terism, and restore it to the place in the 
forefront of professions to which it is 
justly entitled. 

We appeal to the Association and to 
all the lawyers of the state to take every 
needed step for securing the passage of 
this legislation. 


Respectfully submitted by the entire 
Committee. 


AN ACT 


To be entitled an Act to provide for the or- 
ganization, regulation and government 
of the State Bar including admissions 
and disbarments of Lawyers. 


Section 1. Board of Commissioners Es- 
tablished. There is hereby established a 
Board of Commissioners of the State Bar, 
consisting of twenty-one members to hold 
office for three years and to be elected in 
the manner hereinafter provided. The Board 
shall have perpetual succession, use a com- 
mon seal and be authorized to receive gifts 
and bequests designed to promote the ob- 
jects for which it is created and the better- 
ment of conditions surrounding the practice 
of law. 

Section 2. Selection of Commissioners. 
The Board of Commissioners shall be se- 
lected by the members of the State Bar, 
who shall vote by ballot. Each judicial cir- 
cuit of the State of Alabama shall be en- 
titled to a commissioner on said Board of 
Commissioners, and no judicial circuit shall 
have more than one commissioner. If here- 
after additional judicial circuits are consti- 
tuted, such additional circuits shall be en- 
titled to a commissioner:on said Board. 
The ballots shall be deposited in person or 
by mail with the Secretary of the Board or 
such other officer as it may designate. There 
shall be an annual election for the purpose 
of selecting sucessors to the Commissioners 
whose terms expire and for the purpose of 
filling vacancies. The Board shall fix the 
time for holding the annual election and 
prescribe rules and regulations in regard 
thereto not in conflict with the provisions 
of this act. The Board shall, in accordance 
with its rules, give at least sixty days’ no- 
tice of the time for holding the election 
each year. 

In the first election, and in all elections 
thereafter, the Commissioners for the re- 
spective judicial circuits shall be elected by 
the members of the bar of the respective 
circuits, voting by ballot in the annual elec- 
tion hereinabove provided for. 
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Section 3. First election of Board. For 
the purpose of first election of commission- 
ers the Clerk of the Supreme Court of Ala- 
bama, the Clerk of the Circuit Court of Ap- 
peals of Alabama, and the Court Reporter 
of the Supreme Court of Alabama, shall con- 
stitute an election and canvassing board. 
If for any reason any members of said 
election and canvassing board cannot serve, 
the vacancies thereto shall be filled by the 
Chief Justice of the Supreme Court of Ala- 
bama. They shall, immediately upon the 
enactment and approval of this act, 

(a) Set a time for closing the voting not 
less than sixty days from the time of notice 
to the members of the State Bar whose 
names appear on the roll of attorneys of 
the Supreme Court of Alabama; 


(b) Notify all such members by mail of 
the time for voting and the time for clos- 
ing nominations, which latter time shall be 
thirty days from the time of mailing no- 
tice; 

(c) Receive nominations and prepare a 
ballot containing the names of all persons 
nominated according to the provisions for 
nomination hereinafter set forth; the bal- 
lot shall be so prepared as to submit to the 
members of the State Bar of the respective 
circuits the candidates for commissioner 
as representing such judicial circuits; 

(d) Mail such ballot to every member of 
the State Bar whose name appears on the 
roll of attorneys of the Supreme Court of 
Alabama, at least fifteen days before the 
time for closing the voting; 


(e) Receive and canvass the vote and 
certify the names of the candidates in each 
of the twenty-one circuits receiving the larg- 
est number of votes in the respective cir- 
cuits to the Secretary of State as the first 
Board of Commissioners. 


Section 4. Nominations. Nomination to 
the office of Commissioner shall be by writ- 
ten petition of any ten or more members of 
the Bar in good standing. Any number of 
candidates may be nominated on a single 
petition. For the purpose of the first elec- 
tion the petitions shall be sent through the 
mails to the Clerk of the Supreme Court of 
Alabama. Thereafter such nominating peti- 
tions shall be mailed to the secretary of the 
Board of Commissioners within a period to 
be fixed by the rules made by the Board of 
Commissioners. 


Section 5. Organization of the Board. 
On the fourth Tuesday following the certi- 
fication of their names the first Commis- 
sioners shall meet at the office of the Clerk 
of the Supreme Court of Alabama and or- 
ganize by the selection of the following offi- 
cers of the State Bar and its Board of 
Commissioners, namely: A president, a first 
and second vice-president and a secretary. 
The Commissioners shall be divided into 
three groups holding office for one, two and 
three years, respectively, and at the first 
meeting their terms shall be determined by 
lot. Their successors shall hold office for 
three years. The Board of Commissioners 
is authorized to appoint as secretary, if it 


so desires, a person who is not a member of 
the Bar. The Secretary shall be the only 
paid officer of the Board and shall be paid 
such salary as in its judgment it deems 
best, not exceeding the sum of three hun- 
dred dollars per month. 


Section 6. Authority conferred. The 
Board of Commissioners shall have power 
to determine, by rules, the qualifications 
and requirements for admission to the prac- 
tice of law, and to conduct through a board 
of examiners, hereinafter provided for, the 
examination of applicants, and they shall 
from time to time certify to the Supreme 
Court and to the Secretary of the Board of 
Commissioners the names of those appli- 
cants found to be qualified. 


The educational qualifications of appli- 
cants and subjects to be examined upon 
shall be, as now, or as may hereafter be, 
provided by law. 


Such certifications shall entitle such per- 
sons to be enrolled in the Bar of the. State 
and to practice law, provided the license 
fee of ten dollars hereafter required is paid. 
The Board shall, subject to the approval of 
the Supreme Court, formulate rules govern- 
ing the conduct of all persons admitted by 
practice and shall investigate and pass upon 
all complaints that may be made concern- 
ing the professional conduct of any person 
admitted to the practice of the law. 

Said Board shall have power to appoint 
one or more committees to take evidence 
on behalf of the Board and forward the 
same to the Board with a recommendation 
for action by the Board. 


In all cases involving suspension, exclu- 
sion or disbarment testimony in reference 
thereto shall be taken at the Court House 
of the county of the residence of the party 
charged. 


In all cases in which the evidence, in 
the opinion of a majority of the Board, jus- 
tifies such a course, they shall take such 
disciplinary action by public or private rep- 
rimand, suspension from the practice of law, 
or exclusion and disbarment therefrom, as 
the case shall in their judgment warrant, 
provided that in cases of exclusion and dis- 
barment two-thirds of the Board shall vote 
affirmatively before the exclusion and dis- 
barment becomes effective. The Supreme 
Court may, and on petition of the party 
aggrieved must, in any case of suspension 
or disbarment from practice, review the 
action of the Board, and may, on its own 
motion, and without the certification of any 
record, inquire into the merits of the case 
and take any action agreeable to their 
judgment. 

The Board of Commissioners shall also 
have power to make rules and by-laws not 
in conflict with any of the terms of this 
act concerning the selection and tenure of 
its officers and committees and their powers 
and duties, and generally for the control 
and regulation of the business of the Board 
and of the State Bar. 

Section 7. Graduates of Law Department 
of the University of Alabama. Whenever 
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the President and Dean of the Law Depart- 
ment of the University of Alabama, shall 
officially certify, to the Secretary of the 
Board of Commissioners that the University 
has conferred the degree of Bachelor of Law 
upon a graduate in that department, it shall 
be the duty of such secretary upon present- 
ment within twelve months of such certifi- 
cate to enter the name of such graduate 
upon the rolls of the State Bar, and such 
graduate upon complying with the other 
terms of this act shall without further exam- 
ination become a member of the State Bar 
with all the rights, duties and privileges of 
the other members thereof. 


Section 8. Board of Examiners. The 
Board of Commissioners shall appoint a 
Board of Examiners on admission to the 
Bar, which board shall consist of three mem- 
bers, and said Board of Examiners shall 
conduct examinations of applicants for ad- 
mission to the practice of the law and from 
time to time certify to the Secretary of the 
Board of Commissioners the names of those 
applicants found to be qualified; such exam- 
ination and certification to be made in ac- 
cordance with rules and requirements made 
by said Board of Examiners and approved 
by said Board of Commissioners. The 
Board of Examiners shall be reimbursed 
for their expenditures for all necessary and 
reasonable expenses incurred in the per- 
formance of their duties, said expenses not 
to exceed actual railroad fare and four dol- 
lars per diem, and shall in addition receive 
the sum of ten dollars per day for each day 
engaged by them in the performance of 
their duties, said moneys to be expended 
out of the fund hereinafter provided for. 
The Board of Examiners as now appointed 
and constituted under the provisions of the 
Code of 1907 shall constitute the Board of 
Examiners hereunder until the expiration 
of their term of office on the first day of 
March, 1924. Thereupon and thereafter said 
Board of Examiners shall be elected by a 
majority vote of the Board of Commission- 
ers and shall hold office for the term of four 
years after their election and until their 
successors are elected and qualified. 


Section 9. Existing Causes of Removal or 
Suspension and Laws relating thereto Cum- 
ulative. The causes of removal or suspen- 
sion of attorneys, and methods of proceed- 
ings in reference to such removal or sus- 
pension, as now existing, are hereby de- 
clared to be cumulative with the right and 
power herein given to the Board of Commis- 
sioners to reprimand, suspend, exclude or 
disbar attorneys. 


Section 10. All applicants for admission 
to the Bar shall pay to the Secretary of the 
Board of Commissioners a fee of ten dol- 
lars, which shall be paid to the State Treas- 
ury and shall become a part of the separate 
fund in Section 11 hereof provided for. 


Section 11. License fee. Every member 
of the State Bar shall, prior to the first day 
of July in each year, pay into the State 
Treasury as a license fee the sum of five 
dollara, together with the fees paid by 


applicants for admission, and the fund cre- 
ated hereby shall constitute a separate fund 
to be disbursed by the State Treasurer on 
the order of the Board of Commissioners. 
As soon after the first day in July in each 
year as practicable the State Treasurer shall 
certify to the Secretary of the Board of 
Commissioners the names of attorneys who 
have paid such license fee, and no attorney 
who is in default in the payment of such fee 
shall be recognized in the voting or trans- 
action of business by the State Bar as be- 
ing in good standing. 

Section 12. The fees and license above 
provided for shall be in lieu of all other 
license and revenue fees and charges. 

Section 13. Disbursements. For the pur- 
pose of carrying out the objects of this act, 
and for the exercise of the powers herein 
granted, the Board shall have power to 
make orders concerning the disbursement 
of said fund, but no member of the Board 
other than members of the Board of Exam- 
iners shall receive any other compensation 
than his actual necessary traveling expenses 
connected with attending meetings of the 
Board. The State Treasurer is directed to 
pay money out of the separate fund herein- 
above provided for upon the order of the 
Secretary of the Board of Commissioners 
countersigned by the President of the Board 
of Commissioners, and for the expenses and 
fees of the Board of Examiners upon the 
order of the chairman of the Board of Exam- 
iners. 

Section 14. Discipline-procedure. The 
Board of Commissioners shall establish 
rules governing procedure in cases involving 
alleged misconduct of members of the State 
Bar, and may create committees for the 
purpose of investigating complaints and 
charges, which committees may be em- 
powered to administer discipline in the same 
manner as the Board itself, but no order 
for the suspension or disbarment of a mem- 
ber shall be binding until approved by the 
Board. The Board or any such committee 
may designate any master in chancery or 
notary public to take testimony under oath 
in any such investigation. : 

Section 15. Approval by Court of Rules 
and Regulations. The rules and regulations 
adopted by the Board relative to disbar- 
ment or admission to the Bar shall not be- 
come effective until approved by the Su- 
preme Court. 


Section 16. Power of Subpoena. In the 
investigation of charges of professional mis- 
conduct the Board, and any committee ap- 
pointed by it for this purpose shall have 
power to summon and examine witnesses 
under oath and compel their attendance and 
the production of books, papers, documents 
and other writing necessary or material to 
the inquiry. Such summons or subpoena 
shall be issued under the hand of the Sec- 
retary of the Board or the Chairman of any 
duly constituted subcommittee of the Board, 
and shall have the force of a subpoena is- 
sued by a court of competent jurisdiction, 
and any witness or other person who shall 
refuse or neglect to appear in obedience 
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thereto, or who shall refuse to be sworn 
or testify or produce books, papers, docu- 
ments or other writings demanded shall be 
liable to attachment upon application to the 
Supreme Court of the State or to any judge 
of any court or record for the district where 
the investigation is conducted, as in cases 
of contempt. 


Section 17. Rights of accused member. 
Any member of the Bar complained of shall 
have notice and opportunity to defend by 
the introduction of evidence and the exami- 
nation of witnesses called against him, and 
the right to be represented by counsel. He 
shall also have the right to require the Sec- 
retary to summon witnesses to appear and 
testify or produce books, papers, documents 
or other writings necessary or material to 
his defense in like manner as above pro- 
vided. 

Section 18. Record of proceedings. A 
complete record of the proceedings and evi- 
dence taken by the Board, committee, or 
commissioner shall be made and preserved 
by the Board, but it may, where sufficient 
reason appears and the accused gives his 
consent, cause the same to be expunged. 


Section 19. Annual meeting of Bar. 
There shall be an annual meeting of the 
lawyers of Alabama, open to all members 
of the Bar in good standing and who have 
paid the license fees herein provided for, to 
be held at such place and time as the Board 


of Commissioners may designate for the 
discussion of the affairs and the adminis- 
tration of justice. At the first annual meet- 
ing such organization or such consolidation 
or association with the now existing Ala- 
bama State Bar Association may be had 
and such constitution and by-laws may be 
adopted as may then be determined upon 
and which*are not inconsistent with the 
terms of this act. No fees of any kind other 
than the payment of the fees herein pro- 
vided for shall be required as a condition 
to full membership in such State Bar, and 
all lawyers duly licensed to practice law and 
in good standing under the provisions of 
this act shall ipso facto be and become 
members of the State Bar of Alabama. 


Section 20. Unlawful practice of law. If 
any person shall, without having become 
duly licensed to practice, or whose license 
to practice shall have expired either by 
disbarment, failure to pay his license fee, 
or otherwise, practice or assume to act or 
hold himself out to the public as a person 
qualified to practice or carry on the calling 
of a lawyer, he shall be guilty of an offense 
under this act, and on conviction thereof be 
fined not to exceed Five Hundred Dollars, 
or be imprisoned for a period not to exceed 
six months, or both. 


Section 21. Repealer. All laws and parts 


of laws in conflict herewith are hereby 
expressly repealed. 


Recent Statute Integrates Idaho Bar 


New System in Operation Since July 7—Examination of Candidates 
for Admission Included—Validity of Act to be Tested 


The proposal to organize the bar for 
self-government was presented to the 
Idaho Association at its January, 1921, 
meeting by President W. E. Sullivan, who 
had previously appointed a committee, 
who were ready with a report and draft 
act. It has been a difficult matter to de- 
velop a strong association of the bar in 
Idaho owing to its small population and 
its geographical conditions. Meetings 
have been held every two years. 

The strong reasons advanced by Presi- 
dent Sullivan, which are in part quoted 
below for the benefit of lawyers in other 
states, availed to win approval for the 
draft, which was shortly afterwards in- 
troduced in the legislature. It did not 
leave the hands of the judiciary commit- 
tee. With slight changes it was again in- 
troduced in the 1923 assembly and was 
enacted. 


Under its terms an election of three 
Commissioners was conducted and they 
held their first session July 7, drawing 
terms and electing officers. John C. Rice, 
of Caldwell, one year term, was chosen 
president ; N. D. Jackson, of St. Anthony, 
two years’ term, became vice-president; 
and Robert D. Leeper, of Lewiston, drew 
the three years’ term. Mr. Sam S. Griffin, 
of Boise, who had been secretary of the 
voluntary association, and who gave strong 
support to the idea of inclusive organ- 
ization under a statute, was chosen secre- 
tary. 

Provision was made for quarterly meet- 
ings of the board and for annual meetings 
of the entire bar under the act. Division 
meetings will also be held annually in the 
two divisions in which the state meeting 
is not held. Vice-President Jackson was 
directed to conduct the examination of 
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applicants at the Pocatello term of the 
Supreme Court, which he has done. Secre- 
tary Griffin reports that 486 lawyers, of 
a bar estimated to include about 700, have 
paid their membership fees. 

The testing of the validity of the act is 
the next big step. It arises on the refusal 
of the State Auditor to recognize the com- 
missioners. The following points are 
likely to be raised: that the act appro- 
priates no moneys; that the title is mis- 
leading; that the act is a revenue act and 
should have originated in the house, in- 
stead of the senate; that it infringes upon 
the judicial prerogative in respect to ad- 
mission to practice; that a special corpo- 
ration is created, contrary to Const. III, 
19 and XI, 2. 

Below we quote from the address of 
President Sullivan at the 1921 meeting, 
and follow with the full text of the law: 


It is highly important in any association 
or organization which expects to attain suc- 
cess of its class that it be in a position to 
systematize and control the entire class 
which it seeks to cover. When young men 
are brought into an organization in which 
they are interested, it is natural that they 
respond with enthusiasm to the high tradi- 
tions of the organization, and they take the 
keenest interest in supporting and upholding 
the reputation of the organization, and so 
it is if young lawyers, at the time they are 
admitted to practice, become part of a pro- 
fessional organization and are given a voice 
in the election of its officers and management 
of its affairs, they will, from the start, sup- 
port the true ideals of the legal profession. 
If every practicing attorney is made to feel 
that he is part of the State organization and 
that he thereby has responsibilities, duties 
and obligations to perform growing out of 
such relation, he then becomes an interested 
party and is more apt to take an active part 
for the preservation of such interest. * * * 

So it appears to me that the real need, and 
I might almost say the vital need, of the 
Association depends upon an official organ- 
ization where every attorney is a member of 
the State organization. 

Other states are at it: Nebraska, Wiscon- 
sin, Indiana, Michigan, Kansas, Iowa, IIli- 
nois. 

Year by year the American Bar Associa- 
tion has extended its influence and useful- 
ness and now its meetings are of nation-wide 
interest. 

So we, as an Association, should diligently 
strive year by year to increase our influence 
until our meetings create state-wide in- 
terest. 

I do not hesitate to state that the lawyer 
who devotes his entire time to the advance- 
ment of his own selfish structure—be it great 
or small—and holds himself separate from 


his own class organization, where certain 
matters can only be dealt with successfully, 
and thereby fails to contribute in keeping 
sound that larger structure, which is neces- 
sarily the foundation upon which his own 
must rest, is placing his profession on a low 
plane. Be he ever so successful in his own 
narrow sphere, he will, in the end, find him- 
self the greatest of all failures by reason 
of accepting law as his calling and then re- 
fusing to assist in the larger problems which 
have for their purpose the adding of con- 
fidence and respect to the very profession 
under which he operates and makes use of 
for his livelihood. 


The coming problems are to be solved in 
many instances by the lawyers. How can 
we meet them most effectively? Are we to 
meet them with a membership which is only 
a small per cent of the lawyers of the State? 
Are we to meet them individually—a law- 
yer here and a lawyer there? Are we to 
act singly or in a body? 

There is one answer and only one—we 
must be combined and act as a unit. Great 
good may then be accomplished and we may 
then come into our own in the eyes of the 
public. 

The period of organization is here. It ap- 
plies to State and local Bar Associations as 
well as to any business. Some manner must 
be devised of interesting all of the attorneys 
in our Association. The day is at hand 
and we should not shirk the responsibility. 


The State Bar Association, until it becomes 
stronger, will have but little influence in the 
line most essential, that is, in the passing 
of legislation. While the legislative bodies 
truckle to other organizations, the Bar Asso- 
ciation has not been blessed with their call 
for assistance. The Bar Association can be 
turned down and snubbed with impunity 
time and time again. The Legislature and 
the public in general are indulgent toward 
a Bar Association which confines its activi- 
ties to eloquent after-dinner speeches and the 
passing of sweet-sounding resolutions. 

The remedy is: a perfected organization, 
large membership, full attendance, rousing 
meetings, taking the lead on live issues, let 
all know that our Association is in the game, 
and that we are to be considered and 
reckoned with. Then we will be called upon, 
sought out, run after, bowed to and suffi- 
ciently urged to take a position that justly 
becomes such an organization. 

We must meet together, reason together, 
and pull together and by so doing progress 
together. Let each one of us make it a 
point to urge upon our fellow members the 
necessity of having for our motto “All to- 
gether.” We cannot help but appreciate that 
trained lawyers, as a class and body, must 
be continually consulted in the swift changes 
that almost daily appear. 

We talk a great deal about “law” and 
“justice.” We refer to them almost daily. 
Has it all been mere talk? Has it been 
merely for the purpose of extricating our 
clients out of their difficulties? 

Individually we may use these terms for 
the personal interests of our clients and our- 
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selves. As an Association we should at least 
have higher aims. 

The country needs lawyers and Bar Asso- 
ciations who can, in these strenuous and 
confusing times, mediate between the dif- 
ferent individual interests of their clients 
and the interests of society generally, and 
arrive at a genuine and hearty co-operation 
between the conflicting private rights and 
the advancement of the public welfare, with- 
out creating ill-feeling, prejudice and radical- 
ism in the minds of any class. 

Is the Bar of this State taking its part 
and doing its share in this regard and in 
the correction and development of the law? 
Is it being foremost in perfecting a sound 
and sane system of jurisprudence? Is it 
going to do anything towards meeting pres- 
ent conditions? Is it living up to the re 
quirements of our profession? 

In my humble opinion, it is not. It is 
shirking its obligations. If we are to live 
up to our duty we must have institutions 
through which it can be done. The lawyers 
of Idaho are able, conscientious and patriotic. 
Our judges are competent, just and high- 
minded. The members of our Association 
are earnest, sincere and loyal to the interests 
of the administration of justice and compose 
the leaders of the Bar in this State, but we 
are not accomplishing what we should. 





AN ACT PROTECTING THE PUBLIC 
AGAINST THE IMPROPER, UNETH- 
ICAL AND UNAUTHORIZED PRAC- 
TICE OF THE LAW PROFESSION, 
AND TO RELIEVE THE STATE 
FROM THE COST OF HOLDING EX- 
AMINATIONS FOR ADMISSION TO 
THE BAR, AND PROVIDING FOR 
THE NECESSARY AND PROPER OR- 
GANIZATION AND DISCIPLINE OF 
ATTORNEYS AT LAW; REGULAT- 
ING THE PRACTICE OF LAW AND 
PROVIDING FOR THE ORGANIZA- 
TION AND GOVERNMENT OF THE 
IDAHO STATE BAR, INCLUDING 
THE FIXING OF LICENSE FEES 
AND EXAMINATION OF APPLI- 
CANTS TO THE BAR AND DISCI- 
PLINE OF MEMBERS THEREOF, 
AND REPEALING ALL ACTS IN- 
CONSISTENT HEREWITH. 


Be It Enacted by the Legislature of the State 
of Idaho: 


Section 1. Recognizing that the practice 
of the lagal profession is a privilege granted 
by the State and not a natural right of the 
individual, it is deemed necessary as a mat- 
ter of business policy and in the interests of 
the public to provide laws and provisions 
covering the granting of that privilege and 
its subsequent use, control and regulation to 
the end that the public shall be properly pro- 
tected against unprofessional, improper and 
unauthorized practice of law and unprofes- 
sional conduct of members of the Bar. 

Sec. 2. BOARD OF COMMISSIONERS. In 
order to more effectively carry out the pur- 
poses and intent of this act, there is hereby 
established a Board of Commissioners of the 
Idaho State Bar, consisting of three members 


to hold office for a term of five years and 
to be selected in the manner hereinafter pro- 
vided. The Board shall have perpetual suc- 
cession, use a common seal and be authorized 
to receive gifts and bequests designed to pro- 
mote the objects for which it is created and 
the betterment of conditions surrounding 
the practice of the law. There shall be one 
of the Board of Commissioners from each 
division, to-wit, the Northern, Eastern and 
Western Divisions of Idaho, no more than 
one commissioner to be selected from any 
one division. 


Sec. 2. SELECTION OF BOARD. The 
Board of Commissioners shall be selected by 
the members of the Idaho State Bar, who 
shall vote by ballot. The ballots shall be 
deposited in person or by mail with the Sec- 
retary of the Board, or such other officer as 
it may designate. There shall be an annual 
election for the purpose of selecting suc- 
cessors to the Commissioners whose terms 
expire and for the purpose of filling vacan- 
cies. The Board shall fix the time for hold- 
ing the annual election and prescribe rules 
and regulations in regard thereto not in 
conflict with the provisions of this Act. The 
Board shall, in: accordance with its rules, 
give at least sixty days’ notice by mail of 
the time for holding the election each year. 

Sec. 4. DIVISIONS. For the purposes of 
this Act, the Northern division of the Bar 
Association will consist of all those counties 
now and all counties hereafter created there- 
from in the first Congressional District of 
the State of Idaho, excepting therefrom 
Canyon, Boise, Gem, Lemhi, Payette and 
Washington counties. The Western division 
shall consist of Payette, Gem, Washington, 
Boise, Canyon, Ada, Elmore, Owyhee, Twin 
Falls, Jerome, Lincoln, Gooding, Camas, and 
Blaine counties, and all counties hereafter 
created therefrom. The Eastern division 
shall consist of Lemhi, Custer, Butte, Clark, 
Fremont, Jefferson, Madison, Teton, Boone- 
ville, Bingham, Bannock, Caribou, Power, 
Minidoka, Cassia, Oneida, Franklin and Bear 
Lake counties, and all counties hereafter 
created therefrom, and the Commissioner 
elected from each division shall provide for 
the holding of an annual meeting of the 
members of the Bar in each division, ex- 
cepting when the annual meeting of the Bar 
Association shall occur in that division, 
when said annual meeting may at the re- 
quest of the Division Commissioner be by 
the board dispensed with. 


Sec. 5. FIRST ELECTION OF BOARD. 
For the purposes of the first election of Com- 
missioners the Clerk of the Supreme Court 
with two assistants to be selected by him- 
self, shall constitute an election and can- 
vassing board; they shall 


(a) Set a time for closing the voting not 
less than sixty days from the time of notice 
to the members of the Idaho State Bar; 

(b) Notify all such members by mail of 
the time for voting and the time ‘for clos- 
ing nominations, which latter time shall be 
thirty days from the time of mailing notice; 

(c) Receive nominations and prepare a 
ballot containing the names of all persons 





AMERICAN JUDICATURE SOCIETY 95 


nominated according to the provisions for 
nomination hereinafter set forth; 


(d) Mail such ballot to every member of 
the Idaho State Bar at least fifteen days be- 
fore the time for closing the voting; 

(e) Receive and canvass the votes and 
certify the name of the division candidate 
for each division receiving the largest num- 
ber of votes. Only residents of a division 
may vote for candidates for Commissioner of 
that district. 

Sec. 6. NOMINATIONS. Nomination to 
the office of Commissioner shall be by the 
written petition of any ten or more mem- 
bers of the Idaho State Bar in good stand- 
ing. Any number of candidates may be nom- 
inated on a single petition. For the pur- 
poses of the first election the petitions shall 
be sent through the mails to the above pro- 
vided election and canvassing board. There- 
after such nominating petitions shall be 
mailed to the secretary within a period to 
be fixed by the rules made by the Board of 
Commissioners. Attorneys residing in one 
division shall alone have the right to nomi- 
nate persons for the office of Commissioner 
from that division. 


Sec. 7. ORGANIZATION OF THE BOARD. 
On the fourth Tuesday following the certifi- 
cation of their names the first Commission- 
ers shall meet at the office of the Clerk of 
the Supreme Court and organize by the elec- 
tion of the following officers ‘of the Idaho 
State Bar and its Board of Commissioners, 
namely: a president, a vice-president and 
a secretary. The Commissioners first elected 
shall hold office for one, two and three years 
respectively and at the first meeting their 
terms shall be determined by lot. Their 
successors shall hold office for five years. 
The secretary may be selected either from 
within or without the Board and the Board 
may provide for an assistant secretary. 

Sec. 8. AUTHORITY CONFERRED. The 
Board of Commissioners shall have power 
to determine, by rules, the qualifications and 
requirements for admission to the practice 
of the law and to conduct examination of 
applicants, and they shall from time to time 
certify to the Supreme Court names of those 
applicants found to be qualified. The ap- 
proval of the persons whose names are so 
certified, by the Supreme Court, shall en- 
title them to be enrolled in the bar of the 
State, and to practice law. The Board shall 
formulate rules governing the conduct of 
all persons admitted to practice and shall 
investigate and pass upon all complaints 
that may be made concerning the profes- 
sional conduct of any person admitted to 
the practice of the law. In all cases in 
which the evidence, in the opinion of a ma- 
jority of the Board, justifies such a course, 
they shall take such disciplinary action by 
public or private reprimand, suspension from 
the practice of the law, or exclusion and dis- 
barment therefrom, as the case shall in their 
judgment warrant. Upon the making of 
any order by the Board suspending or dis- 
barring any member of the Idaho State Bar 
from the practice of law, the Board shall 
cause a certified copy thereof to be imme- 


diately filed with the Clerk of the Supreme 
Court. The Supreme Court may in any 
case of suspension or disbarment from prac- 
tice review the action of the Board, and 
may on its own motion, and without the 
certification of any record, inquire into the 
merits of the case and take any action agree- 
able to its judgment. The Board of Com- 
missioners shall also have power to make 
rules and by-laws not in conflict with any 
of the terms of this Act concerning the se- 
lection and tenure of its officers and com- 
mittees and their powers and duties, and 
generally for the control and regulation of 
the business of the Board and of the Idaho 
State Bar. 

The Board of Commissioners shall also 
have power to provide for the discipline of 
its officers hnd the members of its com- 
mittees in the event of refusal, neglect, fail- 
ure or corrupt or wrongful performance of 
their respective duties. 


Sec. 9. LICENSE FEE. Every member of 
the Idaho State Bar shall, prior to the first 
day of July of each year, pay into the State 
Treasury as a license fee the sum of Five 
Dollars and the fund thereby created shall 
constitute a separate fund to be disbursed 
by the State Treasurer on the order of the 
Board of Commissioners, after the usual and 
necessary examination and approval has 
been made by the State Board of Examiners. 


Sec. 10. DISBURSEMENTS. For the pur- 
pose of carrying out the objects of this Act, 
and in the exercise of the powers herein 
granted, the Board shall have power to make 
orders concerning the disbursement of said 
fund, but no member of the Board shall 
receive any other compensation than his 
actual necessary expenses connected with 
attending meetings of the Board, or in the 
performance of the duties directed by the 
Board. 


Sec. 11. DISCIPLINE PROCEDURE. The 
Board of Commissioners shall establish rules 
governing procedure in cases involving al- 
leged misconduct of members of the Idaho 
State Bar, and may create committees for 
the purpose of investigating complaints and 
charges, which committees may be em- 
powered to administer discipline, including 
suspension or disbarment from the practice 
of law, in the same manner as the Board 
itself, but no order for the suspension or 
disbarment of a member shall be binding 
until approved by the Board. The Board or 
any such committee may designate any officer 
authorized by law to take depositions, to 
take testimony under oath in any such in- 
vestigations. 


Sec. 12. SUPREME COURT’S POWER TO 
APPROVE RULES. All rules made by the 
Board concerning the examination of, or 
admission of, applicants to practice law, or 
for the disciplining of members of the Idaho 
State Bar shall, before becoming effective, 
be submitted to and approved by the Su- 
phere Court. 


Sec. 183. POWER OF SUBPOENA. In the 


investigation of charges of professional mis- 
conduct the Board, and any committee ap- 
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pointed by it for this purpose, shall have 
the power to summon and examine witnesses 
under oath and compel their attendance and 
the production of books, papers, documents 
and other writings necessary or material to 
the inquiry. Such summons or subpoena 
shall be issued under the hand of the Sec- 
retary of the Board, or any member of the 
Board, or any member of a committee ap- 
pointed by the Board to conduct such in- 
vestigation or hearing, and shall have the 
force and effect of a subpoena issued by a 
court of competent jurisdiction, and any 
witness or other person who shall refuse or 
neglect to appear in obedience thereto, or 
who shall refuse to be sworn or testify or 
produce books, papers, documents or other 
writings demanded shall be liable to attach- 
ment upon application to the Supreme Court 
of the State or to any judge of any court 
of record for the district where the investi- 
gation is conducted, as in cases of con- 
tempt. 

Sec. 14. RIGHTS OF ACCUSED MFM- 
BER. Any member of the Idaho State Bar 
complained of shall have notice and oppor- 
tunity to defend by the introduction of evi- 
dence and the examination of witnesses 
called against him, and the right to be rep- 
resented by counsel. He shall also have the 
right to summon witnesses to appear and 
testify or produce books, papers, documents 
or other writings necessary or material to 
his defense in like manner as provided in 
Section 13 of this Act. In case of suspension 
or disbarment from practice the accused 
shall have the right to have the order of 
the Board reviewed by the Supreme Court. 

Sec. 15. RECORD OF PROCEEDINGS. A 
complete record of the proceedings and evi- 
dence taken by the Board, committee or 


Commissioner shall be made and preserved 
by the Board. 


Sec. 16. ANNUAL MEETING OF BAR. 
There shall be an annual meeting presided 
over by the President of the Idaho State Bar, 
open to all members of the bar in good stand- 
ing, and held at such place as the Board of 
Commissioners may designate, for the dis- 
cussion of the affairs of the Bar and the 
administration of justice. At noon on the 
ist day of such meeting, the annual election 
shall close and the ballots be canvassed and 
the result announced. Special meeting of 
the Idaho State Bar may be held at such 
times and places as the Board of Commis- 
sioners may designate. Notice of such meet- 
ing shall be given by mail not less than fif- 
teen days prior to the date of said meeting. 
The first annual meeting shall be held at 
some place in the western Division, the sec- 
ond annual meeting shall be held at some 
place in the Northern Division, and the 
third annual meeting shall be held at some 
place in the Eastern Division and the an- 
nual meeting thereafter shall be held in the 
same rotation. 


Sec. 17. UNLAWFUL PRACTICE OF 
LAW. If any person shall, without having 
become duly licensed to practice, or whose 
license to practice shall have expired either 
by disbarment, failure to pay his license 
fee, or otherwise, practice or assume to act 
or hold himself out to the public as a per- 
son qualified to practice or carry on the 
calling of a lawyer, he shall be guilty of 
an offense under this act, and on conviction 
thereof be fined not to exceed Five Hundred 
Dollars, or be imprisoned for a period of 
not to exceed six months, or both. 

Sec. 18. All Acts or parts of Acts in con- 
flict with this Act are hereby repealed. 


Moral Qualifications of Applicants for Admiss- 
ion to the Bar 


Practical Tests Worked Out in Manhattan Under Court Rule Reported 
by Committee of Conference of Bar Association Delegates 


Interest in the difficult problem of ex- 
amining into the character and moral 
qualifications of applicants for admission 
to the bar is second in the larger cities, 
only to the matter of scholastic prepara- 
tion. It has quite generally been consid- 
ered impossible to get other than per- 
functory results from such work, and this 
even when a practical system was in actual 
operation in a part of New York City. 
Skepticism disappears when one reads of 
this system as reported to the Conference 
of Bar Association Delegates at the 
meeting held in Minneapolis on August 


28, 1923, by Chairman George W. Wicker- 
sham. 

The committee was created on motion 
of Mr. William C. Sullivan, of Washing- 
ton, D. C., who became a member, but 
did not join in the majority report. His 
special report objected to references to 
legal education, taking the position that 
moral character is often entirely distinct 
from intellectual attainments. He also 
believed that the Washington meeting of 
the Conference, February, 1922, failed to 
consider moral qualifications. 

While Mr. Sullivan was unable to be 























present, his report was read and an inter- 
esting debate ensued. The Conference 
refused by a substantial majority to strike 
out the reference to preparatory education. 


The Report 


To the Conference of Bar Association 

Delegates: 

The undersigned were appointed a 
Committee to consider and report to the 
Conference of Bar Association Delegates 
plans for a more thorough examination 
into the character and moral qualifica- 
tions of applicants for admission to the 
bar. 

The problem is one which is peculiarly 
confined to large cities. In the rural dis- 
tricts, the young men who seek admis- 
sion to the bar are generally known to 
the court or the committee of examiners. 
They are the sons of well known mem- 
bers of the community, or the means of 
finding out what their general character 
and reputation is are easily available. In 
the large cities, the problem is very dif- 
ferent. It is particularly acute in such 
cities as New York,, Chicago, Boston, 
Philadelphia, and other communities 
where there is a large alien population. 
The applicants for admission to the bar 
in those places very largely come from 
classes in the community who are not 
represented on the examining boards, and 
their antecedents are not such as to afford 
a very ready guide to their character. 
Experience in the City of New York 
would seem to afford one of the best 
guires to other crowded communities in 
dea ng with the same problem. 

1 vo of the five Boroughs into which 
the City of New York is divided, namely, 
Ma: hattan and the Bronx, are within the 
Fir t Judicial Department. The other 
thr e Boroughs—Kings, Queens and Rich- 
mo id—are within the Second Judicial 
Department. The First Department has 
been the pioneer in this work. The Gen- 
eral Rules of Practice of the Supreme 
Court of the State, adopted pursuant to 
law on November 1, 1913, required the 
Appellate Division of the Supreme Court 
in each Department to appoint a com- 
mittee on character and fitness of not 
less than three members for the Depart- 
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ment, or a committee for each Judicial 
District within the Department, to which 
committee, in either case, should be re- 
ferred all applications for admission to 
practice as attorney and counsellor-at- 
law, and that the committee must be 
satisfied from its examination, 


“that the applicant has such qualifications 
as to character and general fitness as in 
the opinion of the committee justify his 
admission to practice, and no person shall 
be admitted to practice except upon the 
production of a certificate from the com- 
mittee to that effect unless the court 
otherwise orders.” 


The rule continued: 


“No applicant shall be entitled to re- 
ceive such a certificate who is not able to 
speak and to write the English language 
intelligently, nor until he affirmatively es- 
tablished to the satisfaction of the com- 
mittee that he possesses such a character 
as justifies his admission to the bar and 
qualifies him to perform the duties of at- 
torney and counsellor-at-law.” 


The rule further required the attend- 
ance before the committee of every appli- 
cant, who should produce the affidavits of 
at least two practicing attorneys ac- 
quainted with him residing in the Judi- 
cial District where he resides, concerning 
his character and general fitness. 

In working out the provisions of this 
rule, there has gradually been developed a 
system which, on the whole, appears to be 
the most complete and thorough that we 
have found in any jurisdiction. The rule 
above referred to has been somewhat modi- 
fied by Rule I of the Rules of Civil Prac- 
tice in force October 1, 1921, pursuant 
to the New Civil Practice Act in force the 
same date, a copy of which rule is annexed 
to this report; but the principle of the 
earlier rule remains unchanged. As it 
will be observed, the Committee is re- 
quired to satisfy itself concerning (1) 
the character, and (2) the fitness, of the 
applicant, as sufficient to justify his ad- 
mission to practice. The burden is put 
upon the applicant to affirmatively estab- 
lish, to the satisfaction of the committee, 
that he possesses such character as justi- 
fies his admission and qualifies him to 
perform the duties of an attorney. Neces- 
sarily, the applicant must come armed 
with a certificate from the State Board 
of Law Examiners that he has passed the 
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prescribed examinations into his legal 
knowledge. His character and general 
fitness to be a member of the bar are the 
subject of inquiry before the Supreme 
Court committee. In the first instance, 
the names of all those who have passed 
the examinations prescribed by the State 
Bar Examiners are published in the offi- 
cial legal journal, so that there is an op- 
portunity given to all persons who have 
any knowledge concerning these young 
men to advise the Committee regarding 
them. Each applicant is then required te 
answer questions put to him by the com- 
mittee on a questionnaire, a copy of which 
is attached to this report. These answers 
must be made under oath, and in many 
instances the character of the answers to 
the questions, whether candid or evasive, 
affords the first clue to the character of 
the applicant. These answers are filed, 
accompanied by the affidavits of the spon- 
sors of the applicant, and the character 
of the statements in the sponsor affidavits, 
and the consideration of the personnel of 
the sponsors, is the next important step 
for consideration. The answers are all 
carefully examined and analyzed by the 
Chairman of the Committee. They and 
the contents of all affidavits filed are also 
briefed by its Secretary. The names of 
all applicants in a given class are sent to 
the Police Department and to certain of 
the large employers of labor who keep 
card indices of the names and record of 
all employees and applicants, in order that 
any information which they may have 
concerning any of the applicants may be 
placed at the disposal of the committee. 
Such information being received, is ana- 
lyzed and its contents briefed, so that 
when the committee meets it has before 
it the full abstract of all papers which 
have been filed regarding each applicant 
and of all information which has been 
gathered for the service of the commit- 
tee. An example of one of these briefs 
is annexed to this report. The commit- 
tee also has at its disposal one or two 
trained investigators who carefully exam- 
ine all papers filed and where any dis- 
crepancy appears or where information 


has been received by the committee which - 


requires investigation, the matter is care- 
fully looked into, and the results also put 
at the disposal of the committee. All ap- 
plicants are then called personally before 
the committee and questioned with respect 
to all papers which they have filed in 
support of their application and with re- 
gard to any question which shall have 
arisen concerning their fitness. The ap- 
pearance of the applicant, his candor or 
lack of candor, his explanation of any ap- 
parently derogatory fact, all are weighed 
in determining whether or not he should 
be recommended by the committee. In 
many instances, the application is con- 
tinued for further investigation, and in 
not infrequent instances, the manifest un- 
fitness of the applicant because of defec- 
tive preliminary education or lack of in- 
telligence is such that the committee 
withholds its certificate. 


One of the most striking facts which ~ 
has been developed in this system is the 
defective preliminary education of many 
of the applicants, particularly those of 
foreign birth, whose knowledge of the 
English language is far from what it 
should be to justify their admission to 
the bar. The requirements of the rules 
of the New York State Board of Regents 
are not rigid, and in many cases an appli- 
cant who has succeeded in meeting the re- 
quirements of the rules in his written 
papers, is utterly unable to express him- 
self with any precision in spoken English. 
In no European country are men licensed 
to practice any branch of law with such 
imperfect education, such slender prepar- 
ation, as in even the older States of this 
Union, and every year there is added to 
the licensed bar of America a large num- 
ber of men who have neither the fitness, 
nor the preliminary or the professional 
education which justifies their inclusion 
among the members of a learned profes- 
sion. Communities are slow to realize 
that an uneducated bar is a menace to the 
community, and that not in the interests 
of the bar itself, but in the interests of 
the community, the law should require 
higher standards of preliminary education 
and a more thorough professional prepar- 
ation than that exacted as a condition to 
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becoming an attorney-at-law. An ignor- 
and bar is more costly to the public than 
to the profession. 

The American Bar Association at its 
annual meeting in 1921 adopted a report 
submitted and resolutions recommended 
by the Section on Legal Education, in 
which report it was stated: 


“We are convinced that educational 
experience is the surest guarantee of a 
good moral and intellectual equipment. 
The completion of a high school course is 
now generally recognized as prerequisite 
to the study of law. We go further than 
this and advocate requiring at least two 
years of study in a college. Because a 
man has studied in a college it does not 
follow of necessity that he is ready for 
the study of a learned profession, but the 
probability that he is ready is very much 
increased.” 


The National Conference of Bar Asso- 
ciations on Legal Education held in 
Washington, D. C., on February 24, 1922, 
endorsed with certain explanations the 
standards with respect to admission to the 
bar thus adopted for the following rea- 
sons; 


“We believe that the adoption of these 
standards will increase the efficiency and 
strengthen the character of those coming 
to the practice of law, and will, therefore, 
tend to improve greatly the administration 
of justice. * * * 

“9. We believe that adequate intellec- 
tual requirements for admission to the bar 
will not only increase the etiiciency of 
those admitted to practice, but will also 
strengthen their moral character. * * *” 


The Conference declared that it en- 
dorsed the American Bar Association 
standards for admission to the bar because 
they were convinced that it is essential 
that the legal profession should not be- 
come the monopoly of any economic class, 
and they were convinced that no such 
monopoly would result from adopting 
these standards. 

“In almost every part of the country a 
young man of small means can by energy 
and perseverance obtain the college and 
law school education which the standards 
require, and we understand that in apply- 
ing the rule requiring two years study 
in a college, educational experience other 
than that acquired in an American college 
may in proper cases be accepted as satis- 


fying the requirements of the rule for 
equivalent to two years of college work.” 


We heartily adopt these recommenda- 
tions. 


Moreover, in our opinion no one should 
be licensed to practice until he shall have 
served at least one years’ practical clerk- 
ship in the office of a practicing attorney.* 


He also in every case should have so 
affirmatively established his moral and 
personal fitness to enter upon the practice 
of the law, that a committee of representa- 
tive lawyers, appointed by the court, shall 
certify that in their opinion he does 
possess such qualifications. In aid of this 
report, every student within a reasonable 
period of time, say sixty days, after hav- 
ing been registered as a student of law, 
should file with the clerk of the court 
before which he intends to apply for leave 
to practice, a full statement concerning 
himself, made by answering questions pre- 
scribed by the Committee on a question- 
naire prepared by it and approved by the 
court. “This questionnaire should be fol- 
lowed, after the applicant has completed 
his course and appears before the Com- 
mittee for final approval, by a supple- 
mental paper bringing the information 
contained in the original application down 
to date, and otherwise conforming with 
such rules as the committee or the court 
shall prescribe, for the purpose of fully 
informing the committee and the court of 
every relevant fact bearing upon his char- 
acter and fitness. After the application 
shall be disposed of, if the applicant is 
admitted, these papers should remain on 
the files of the court for a certain period, 
say five years, and should be open to any 
disciplinary committee or body, in the 
event of complaint being made concern- 
ing the conduct of a member of the bar 
thus admitted. 

We share the conviction of the Con- 
ference referred to in the value of per- 
sonal contact of law students with mem- 
bers of the bar who are marked by a real 
interest in the younger men, a love of 
their profession, and a keen appreciation 
of the importance of the best traditions. 
We realize the difficulty of creating this 
kind of personal contact, especially in 





*Mr. William C. Sullivan is filing a minority re- 
port. 
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large cities. Nevertheless, we believe that 
much can be accomplished by the intelli- 
gent cooperation between committees of 
the bar and law school faculties, and we 
therefore urge courts and bar associations 
to charge themselves with the duty of 
devising means for bringing law students 
in contact with members of the bar from 
whom they may learn by example and 
precept that admission to the bar is not a 
mere license to carry on a trade, but that 
it is an entrance into a profession with 
honorable traditions of service which they 
are bound to maintain. 
August, 1923. 


GEORGE W. WICKERSHAM, 
Chairman; 
CHARLES A. DRYER, 
WM. DRAPER LEWIS, 
RUSSELL WHITMAN, 
A Majority of the Committee. 


Proposed Resolutions 


That in the opinion of the National Con- 
ference of Bar Association Delegates, the 
following plan for a more thorough examina- 
tion into the character and moral qualifica- 
tions of applicants for admission to the bar 
should be recommended to the authorities of 
the respective States: 


1. That at the time of registering as a 
student of law, each applicant should be re- 
quired to file a sworn statement in writing, 
setting forth the names and nationality of 
his parents; the date and place of his birth; 
the place where educated; if foreign born, 
when and where and how naturalized; 
whether or not his name has been changed; 
what vocation, if any, he has followed, and 
when and where; whether he has ever been 
concerned in any legal proceeding, and if 
so, full particulars; what education he has 
received, and when; and any other facts re- 
quired by rule of court, bearing upon his 
general character and fitness to enter upon 
the study of the law. 


2. That there should be appointed by 
every court having jurisdiction over the ad- 
mission to practice of attorneys and coun- 
sellors-at-law, a committee of three or more 
practicing lawyers, charged with the power 
and duty of investigating the character and 
fitness of every applicant for admission to 
the bar, and that no person should be ad- 
mitted to practice without a certificate from 
such committee that it has carefully investi- 
gated the character and fitness of the appli- 
cant, and is of opinion that in those respects 
he is entitled to become a member of the 
bar. 


3. That after having passed the pre- 
scribed examination respecting his knowl- 
edge of the law, every applicant shall file 
with the committee on character and fitness 
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a sworn statement bringing the information 
required in answer to the questions pro- 
pounded in the statement required upon reg- 
istration down to the date of the second 
statement and in addition, stating where 
and when the applicant has pursued the 
study of law; if he has attended a law 
school, stating what school and when, the 
nature of the cou:ses required, and the de- 
grees, if any in law received by him, and if 
no degree has been received, a statement 
of the reasons why; whether or not he has 
been employed in or studied law in a law 
office, and if so, giving a full list of the 
offices and the dates and nature of his em- 
ployment and study in each, and specifically 
the name of the practicing attorney in whose 
office he has served any clerkship required 
by statute or rule of court, stating further 
whether or not he ever has applied for ad- 
mission as attorney or counsellor-atlaw in 
any court, and the result of such application, 
with full paiticulars, and if he were ad- 
mitted to practice, how long and where he 
practiced, and whether or not any charges 
ever had been preferred against him as at- 
torney or counsellor, and if so, with what 
result; and also stating any other facts re- 
quired by statute, rule of court, or regula- 
tion of the Committee above specified. 


4. That every applicant shall file with 
the sworn statement required to be made 
upon application for admission to the .bar, 
the affidavits of at least three reputable citi- 
zens residents of the jurisdiction in which 
the applicant resides, at least two of whom 
shall be members of the bar, stating their 
belief that the applicant is possessed of the 
moral character and fitness required of a 
member of the bar, and the reasons for su 
belief, stating in deiail what acquaintance 
they have with the applicant, and what op- 
portunities they have had for forming a 
judgment as to his moral character and fit 
ness. 


5. That no application shall be consid- 
ered unless and until notice of the time and 
place for considering such application by the 
Committee on Character and Fitness shall 
have been published as may be iequired by 
statute or rule of court a sufficient length 
of time in advance of such examination to 
enable any person having knowledge of the 
applicant to furnish the Committee with 
information concerning him. 


6. That no application shall be consid- 
ered unless the applicant shall appear in 
person before the Committee and submit to 
its examination, and shall produce before it 
such of applicant’s sponsors as the Com- 
mittee may desire. 


7. That every applicant shall be exam- 
ined by the Committee upon the Canons of 
Ethics of the American Bar Association or 
of the State Bar Association of the State 
in which he seeks admission, and shall dis- 
close to such Committee a familiarity with 
such canons and full acceptance thereof by 
him as to rules of conduct, and shall further 
satisfy the Committee that he believes in 
the form of, and is loyal to, the Government 
of the United States. 
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8. That no applicant shall be recom- 
mended unless he shall furnish the Commit- 
tee with proof that he has attended at least 
two years in a college of recognized stand- 
ing, or that because of circumstances which 
the Committee are satisfied furnish a rea- 
sonable excuse, he has been unable to at- 
tend college, but that he has acquired an 
education at least equivalent to that fur- 
nished by colleges of recognized standing 
during first and second year courses. 


9. That we recognize the value of per- 
sonal contact of law students with members 
of the bar who are marked by a real in- 
terest in the younger men and love of their 
profession and a keen appreciation of the 
importance of the best traditions; and we, 
therefore, urge courts and bar associations 
to charge themselves with the duty of devis- 
ing means for bringing law students in con- 
tact with members of the bar, from whom 
they may learn by example and precept that 
admission to the bar is not a mere license 
to carry on a trade, but that it is an en- 
trance into a profession with honorable 
traditions of service which they are bound 
to maintain. 


EXHIBIT A 


Rule 1. Applications for admission as at- 
torneys. 


Within the first ten days of each year 
the appellate division in each department 
shall name a committee of not less than 
three practicing lawyers for each judicial 
district within its department, which com- 
mittee shall investigate the character and 
fitness of every applicant for admission to 
the bar. Each of such committees shall con- 
tinue until its successor is appointed, and all 
applications for admission to the bar of per- 
sons residing with a district shall be re- 
ferred to the committee for such district. 
Unless otherwise ordered by the court, no 
person shall be admitted to the bar without 
a certificate from the proper committee that 
it has carefully investigated the character 
and fitness of the applicant and that, in 
such respects, he is entitled to admission. 
Such committee shall have power to pre- 
scribe a form of written statement of the 
applicant’s experience, from which the com- 
mittee may pass on his moral and general 
fitness. If such applicant has before applied 
for admission to the bar in this or any other 
state, the applicant shall set forth the same 
with the particulars thereof. If his applica- 
tion has been rejected or disapproved by 
the committee on character of an appellate 
division, he shall obtain the consent of that 
appellate division to the renewal of his ap- 
plication in any other department. No per- 
son shall receive a certificate from any such 
committee who does not satisfy the com- 
mittee that he believes in the form of, and 
is loyal to, the government of the United 
States. 

Each applicant for admission must pre- 
sent to the court where he shall apply for 
admission proof that he has complied with 
the rales of the court of appeals relating to 
admission to the bar. No person shall be 
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admitted until he has proven that he is a 
citizen of the United States and an actual 
resident of the state of New York for six 
months prior to the making of the applica- 
tion. He shall specify the place of his resi- 
dence by street and number, if such there 
be, and the length of time he has been such 
resident. 

The clerk of the appellate division must 
file in his office all the papers presented and 
acted on by the court on each application 
for admission. 


EXHIBIT B 


APPELLATE DIVISION 
SUPREME COURT 


FIRST DEPARTMENT 


COMMITTEE ON CHARACTER AND 
FITNESS 


ee ee 
Applicant for Admission to the Bar. 
eT eee eee = 





QUESTIONS TO BE ANSWERED BY EACH 
APPLICANT : 


1. Give your full name, age, residence and 
birth place. If born in a foreign coun- 
try, at what age did you come to the 
United States? If naturalized, state 
when and where? 


2. When have you resided in the City of 
New York and when and where have 
you resided elsewhere? 

3. State the names, residence and occupa- 
tion of your parents. 


4. State all the schools you have attended 
and between what dates. 


5. Did you take a Regents’ Examination? 
In what school and when did you re- 
ceive instruction preparatory thereto? 
Was the examination held in that 
school? If not, where was it held? 


6. Did you attend college? If so, state 
what colleges and when, specifying 
dates. What degrees, if any, have you 
received? 


7. Did you attend a law school? If so, 
state what school and when, specify- 
ing dates. What degrees in law, if 
any, have you received? 


8. Have you changed your name? 
state facts fully. 


9. Have you been employed in, or studied 
law in, a law office? If so, give a full 
list of such offices and state the pe- 
riod, specifying dates and nature of 
your employment or study in each. 
State specifically the office of the prac- 
ticing attorney in which you have 
served a clerkship for one year con- 
tinuously, either before examination 
by the State Board of Law Examiners 
or after such examination and prior to 
your application, as required by Rule 
III of the Rules of the Court of Ap- 
peals for the Admission of Attorney 
and Counsellors-at-law. 


If so, 
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10. Have you ever applied for admission to 
practice as an attorney or’ counsellor 
in any court in any other state or 
country? If so, specify when and 
where; whether you were admitted to 
the Bar and if so, how long and where 
you practiced. If admitted, have any 
charges ever been preferred against 
you as an Attorney and Counsellor-at- 
law? If so, with what result. 


11. Have you ever applied for admission to 
the Bar of the State of New York in 
any Department other than the First? 
If so, where, when and with what re- 
sult? 


12. Have you ever been employed in any 
occupation, business or profession 
other than the law? If so, when and 
where? State fully the names and 
addresses of all your employers, the 
positions you have occupied and the 
period of such employment, specifying 
dates. Are such employers willing to 
appear before the Committee on your 
behalf? Have you ever been engaged 
in any business or profession on your 
own account? If so, state in detail 
the nature thereof, the time during 
which you were so engaged, where 
the business was located and what be- 
came of it. 


13. Have you ever been a party to or other- 
wise involved in any legal proceeding? 
Have you ever testified in any legal 
proceedings? If so, state facts fully. 


14. Give the names and addresses of the 
persons to whom you refer as to your 
character and state how long you 
have known each. 


15. State fully the various reasons for your 
desire to adopt the practice of the 
law as a profession. 


16. State in a general way your plans for 
the future in the legal profession. 


17. Do you believe in the form of and are 
you loyal to the Government of the 
United States? 


Signature of Applicant .............. 


STaTeE OF NEw YORK os.: 
County or NEw YORK es 
being duly sworn 


says: I have read the foregoing questions 
and have answered the same in my own 
handwriting fully and frankly. The an- 
swers subscribed by me are true of my 
own knowledge. 


Signature of Applicant.............. 
Sworn to before this ...... day of 


[Applicants must answer ALL questions and 
sign both the application and the affidavit. ] 


EXHIBIT C 


BERGHESSEN, Ruth; 23 yrs; 235 7th St, NYC; 
born and always lived in NYC. 


JOURNAL OF THE 


PaRENTS : Dr. Isadore Berghessen, physi- 
cian; Rachel Berghessen, both of 105 W 
1llth St, NYC. 

GEN. Ep.: NYC public schools to 1912. 
Hunter College High School. Took Re. 
gents at high school. 

CoLLEGE: No. 

CHANGE OF NAME: No. 

Law Orrices: Leon Abenstein, Jany 1, 1921 
to Apr 30, 1921. Samuel Althus, 306 
Bway, NYC, Apr 30, 1921 to Janl 31, 1922. 

OccuPATIONS: No. 


LEGAL PROCEEDINGS: No. 
REFERENCES: Samuel Althus, 306 Bway, 
NYC; 1 year. Edmond Koenig, 45 Cedar 


St, NYC, 20 yrs. Albert J. Sonnenschein, 
146 Bway, NYC; 5 yrs. 

REASONS: The profession has always’ inter- 
ested me since it affords me the opportu- 
nity of working for the benefit ofthe pub- 
lic and of aiding in the administration of 
justice. 


PiLans: I will associate myself with some 
firm of lawyers for a while and when I 
feel I have had sufficient experience I 
will set out for myself. 


Acqd a yr—ltd to office contact 


AFFIDAVITS: Samuel Althus, atty, knows 
applicant for more than one year and has 
employed her in his office for about 4 
year; from office observation he can certify 
as to her moral character and legal abili- 
ties; she is of fine personality and of the 
highest conception of moral right and 
ethical practice; as a member of the bar 
she will do her utmost to uphold the 
standards and honor of the profession. 


Acqd 20 yrs—2 families res next door to 
each other—applct a companion of his 
children & in his house innumerable times. 


Edmond Koenig, atty, knows applicant up- 
ward of 20 yrs, her family residing next 
door to him; he has seen her constantly 
from childhood; she has been in his 
house innumerable times and a companion 
to his children; he has taken interest in 
her studies and advised her; she is very 
bright, capable and intelligent and of 
high character and integrity; he has no 
hesitation in recommending her for ap- 
proval; he is also acquainted with her 
parents, having known them upward of 25 
years; they are people of repute and of 
good standing in the community. 


Acqd 5 yrs—well acqtd with her family— 
close friends of her father—met her many 
times socially. 

Albert J. Sonnenschein, atty., knows appli- 
cant personally upwards of 5 yrs., and is 
well acquainted with the members of her 
family, her father being a very close and 
intimate friend; he has met applicant so- 
cially on many occasions; she is of ex- 
cellent moral character and appreciates 
the importance of the ethics of the pro- 
fession; he is certain that as a member. 
of the bar she will uphold the standards 
and honor of the profession. 
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Clkshp afft 


Leon Abenstein, atty., states that applicant 
after the age of 18 years served a regular 
clerkship in his law office from Jany 1, 
1921 to April 30, 1921, during which pe- 
riod she took no vacation; during the en- 
tire working period she was actually em- 
ployed by deponent as a regular law clerk 
and student, engaged under his direction 
and advice in practical office work between 
the hours of 9 am and 5 pm. 


Samuel Althus, atty, states that applicant, 
after the age of 18 years, served a regu- 
lar clerkship in his law office from April 
30, 1921 to Jany 30, 1922, during which 
period she took a vacation from Aug 6 
to Aug 23, 1921; during the entire work- 
ing period applicant was actually em- 
ployed by deponent as a regular law clerk 
and student, engaged under his direction 
and advice in the practical work of the 
office between the hours of 9 am and 5 pm. 


Ruth Berghessen, applicant, states that after 
the age of 18 years she served a regular 
law clerkship in the office of Leon Aben- 
stein, practicing atty, from Jany 1 to 
April 30, 1921 and in the office of Samuel 
Althus, practicing atty, from April 30, 
1921 to Jany 31, 1922, during which pe- 
riods she took a vacation from Aug 6th 
to Aug 23, 1921; during the entire stated 
working periods applicant was actually 
employed by said attorneys in their law 
offices, engaged under their direction and 
advice in the practical work of the office 
between the hours of 9 am and 5 pm. 


Certified copy of applicant’s certificate of 


commencement of clerkship, dated Jany 
1, 1921. 


of such clkshp except during sd vacation, 
she was actually employed as a reg law 
clk and student in the offices of Leon 
Abenstein and Samuel Althus under their 
direction and advice, engaged in the prac 
work of the office during the usual bus 
hrs of the day, 9-5, except Saturday when 
she worked from 9-1. During her employ 
in the offices of Leon Abenstein and of 
Samuel Althus she performed the follow- 
ing duties: looked up law, prepared plead- 
ings, served pleading and answered cases. 


Feb 24/22, letter to Committee from Hart- 


man Seebold, Justice City Ct, NYC, states 
I record my faith and confidence in the 
char, qualifications and abilities of applct. 
For upwards of 8 yrs I have known ap- 
plet and covering a period of at least 10 
yrs have been closely associated with her 
father Dr. Berghessen. Applct’s family 
has been living in my vicinity for many 
yrs and I have consequently been brought 
into close and frequent contact with its 
several members. Applct has been a com- 
panion and friend of my niece and neph- 
ews. My opportunities have been many 
for observing her and forming a judg- 
ment of her capacity and ideals. In my 
opinion applct posseses fine moral char 
and her reputation in the community is 
excellent. She appreciates the high stand- 
ards of the profession and I have every 
confidence that she will uphold the honor, 
dignity and ethics of the bar. Unreserv- 
edly, I commend her to the kind and 
favorable consideration of the distin- 
guished personnel of your honorable body. 


(Knows her 8 yrs and for 10 yrs closely 
associated with her father—the two 
families and their relatives closely 


Affidavits: 
SamvurEL ALTHUS, atty, states applct after 


associated.) 
Mch 6/22 Reply from Leon Abenstein states 


the age of 18 yrs served a reg clkshp in 
deponent’s law office at 306 Bway, com 
Apr 30/21 and ending Jan 31/22. During 
service of such clkshp applet did not take 
more than 2 mos vacation in any 1 yr, the 
vacation taken being Aug 6-23/21. Dur- 
ing entire period of such clkshp except 
during sd vacation time applct was actu- 
ally employed by deponent as a reg law 
clk and student in his law office and un- 
der his direc and advice engaged in the 
prac work of the office during the usual 
bus hrs 9-5 except Saturday when she 
worked from 9-1. During applct’s em- 
ploy in office of deponent she performed 
the following duties: looked up law, pre- 
pared pleadings, served pleadings and an- 
swered cases. 


Rutu BERGHESSEN (applct) states after the 


age of 18 she served a reg clkshp in the 
office of Leon Abenstein, 200 Chambers 
St, com Jan 13/21 and ending Apr 23/21 
and also in the law offices of Samuel Al- 
thus, 306 Bway, com Apr 30/21 and ending 
Jan 31/22. _During the service of sd 
clkshp she did not take more than 2 mos 
vacation in any 1 yr, the vacation being 
Aug 6-23/21. During the entire period 


applet was in my employ as stated in your 
communication, from Jan 1/21 to Apr 
30/21. As to her fitness, she did research 
work in the library and seemed to under- 
stand the principles of law involved in the 
decisions. She also attended calendars of 
the various courts in a capable manner 
and occasionally drafted a complaint and 
did numerous other detail work which 
clks do in law offices, and in all I found 
her quite capable. As to her character I 
can only speak in the highest terms. Her 
deportment while in my office was always 
most proper and ladylike, and I never 
heard of the slightest reflection against 
her good char either while in my office 
or since. 


Mch 8/22 Letr to Judge Leventritt from 


Samuel Althus, 306 Bway states I am well 
acquainted with applct having had occa- 
sions to meet her socially and well as in 
bus and I am personally acqtd with mem- 
bers of her family. I have had an op- 
pertunity to observe her and judge of her 
char and habits and have found her hon- 
orable and industrious. I am sure she 
will be a credit to the Bar and to the 
community. 





English Courts and Procedure Explained 


Judge E. Ray Stevens’ Address to Wisconsin State Bar Association 
Results in Creation of Committee to Investigate 
Opportunities for Improvement 


[Wisconsin judges and lawyers have for a considerable time shown an alert 
interest in procedural reform. The following address by Circuit Judge E. Ray 
Stevens, of Madison, was delivered at the 1923 meeting of the Wisconsin State Bar 
Association. It led to the creation of a special committee to investigate and report 
as to features of English practice and pleading which may be adaptable to that 
state. The committee is composed of the following: William E. Fisher, William 
H. Spohn, Carl B. Rix, Judge James Wickham and Judge Claude Z. Lause.—- 





Kditor.] 


The lawyer of today should pause to 
ask himself: Why is it that from Theo- 
dore Roosevelt and Woodrow Wilson and 
Elihu Root and Chief Justice Taft down 
to the curbstone critic of governmental 
agencies there has come the demand for a 
simpler, less technical, less complicated, 
less antiquated legal procedure that will 
enable the courts to administer a speedy 
and evenhanded justice? 5 

The experience of more than twenty 
years upon the trial bench in Wisconsin 
has given me the deep-seated conviction 
that, so long as our courts are compelled 
to work with existing legal and judicial 
machinery, they cannot in all cases ad- 
minister such speedy and evenhanded jus- 
tice—a deep-seated conviction that there 
is need for change in the organization of 
our courts and in our rules of psactice 
and procedure, and that, until such 
change is made, the administration of the 
law will be justly subject to criticism, but 
not by any means to all of the criticism 
that has been current in recent years. 

Those who have been engaged in the 
work of the court know how their ability 
to administer evenhanded justice has 
been curtailed by rules of practice and 
procedure that have been imposed upon 
them—not by the courts, not by the mem- 
bers of the bar, but by the public acting 
through its representatives in the legis- 
lature. 

Our codes of procedure were enacted in 
the belief that the way to improve the ad- 
ministration of justice was through a 
legislative code. But after nearly three 
score and ten years experience under the 


most perfect rules that legislative action 
has yet been able to devise, we still hear 
the same criticisms that led to the enact- 
ment of the code. The reason is plain. 
Rules of procedure must be made flexible 
to meet the néeds of individual cases. 
They must be readily changed when 
change becomes imperative, without await- 
ing the slow, cumbersome and uncertain 
action of the legislature. The body that 
is best qualified to make the rules that 
are its working tools is the body that uses 
these rules every day. The legislature is 
no better qualified to make -the working 
tools of the courts than are the courts 
qualified to prescribe rules of procedure 
for the legislature. 

It has been my privilege during the past 
twenty years, acting as an individual and 
as a representative of the Board of Cir- 
cuit Judges, to appear before legislative 
committees to ask the enactment of laws 
that would remove some of the barriers 
that bar progress along the path that leads 
to a better and juster settlement of the 
rights of those who appeal to the courts 
for aid. In a very large measure these 
efforts have failed, not because the legis- 
lature is not interested in improving the 
administration of justice, but because 
most of its members have not had the 
training that qualifies them to pass on 
such questions and they are therefore in- 
clined to continue existing rules rather 
than to enact new ones whose force and 
effect they do not understand. If the 
lawyers and judges who attempted to se- 
cure the passage of these bills had devoted 
the same amount of time and energy to 
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an improvement of the rules of practice 
and procedure there would remain little 
cause for complaint. In so far as these 
statutes impede progress and tie the hands 
of the courts, the people who criticize the 
administration of justice must share re- 
sponsibility for these statutes with every 
other citizen of the state. 
Not All Change Is Good 

The distrust of the legal procedure of 
the present day is shown by the rapid in- 
crease in the number of commissions, com- 
mercial courts and provisions for arbitra- 
tion, because in these tribunals parties 
can have their differences settled without 
being bound by the rules of practice and 
procedure that hamper the courts in the 
administration of justice. The demand 
for a change is so insistent and so wide- 
spread that it seems certain that rules of 
practice and procedure will be changed. 
But change does not necessarily mean im- 
provement. It may mean the exact op- 
posite. The changes made in England 
which we are to consider meant improve- 
ment because they were conceived and put 
in form by the ablest members of the 
bench and bar of Great Britain. Because 
of their knowledge of the problems that 
arise in the administration of justice law- 
yers should take leadership in the formu- 
lation of such changes as will remove all 
just criticism of the administration of the 
law. In so doing they will perform a duty 
which they owe to the state and a duty 
which they owe to their profession because 
the rightful compensation of the lawyer 
is decreased, his labor increased, and the 
scope of his useful activities limited by 
rules of practice and procedure that im- 
pose needless burdens upon his time and 
energy. 

The lawyer’s duty will not be fully 
performed when he has formulated the 
changes that should be made, for there 
still remains the equally difficult task of 
securing the needed legislative action. In 
England judicial reform progressed 
slowly. Fifty reports dealing with needed 
reforms were formulated and a half cen- 
tury passed before the Judicature Act of 
1873 became a law. But the task which 
confronts Wisconsin is small compared 
with that of England and Wales, which 
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had a court organization that had grown 
Topsy-like out of the institutions of prim- 
itive England. Many of these courts had 
a strange mixture of executive and judi- 
cial functions. There were separate 
courts to settle controversies arising in the 
church or in the forest or between mer- 
chants or soldiers or sailors. Each of 
these courts had its own rules of prac- 
tice and procedure. 

Many of the rules of practice and pro- 
cedure that have brought such changes in 
England are now in force in Wisconsin. 
Some of them were a part of the code of 
1856. The last twenty years have been 
particularly fruitful in improving the ad- 
ministration of justice in Wisconsin. It 
was during these two decades that the 
supreme court by its decisions breathed 
new life into the code, bringing practice 
and procedure into harmony with its 
spirit and its true purpose by ridding the 
code of many old common law rules that 
had been engrafted upon it in its early 
administration by those who were trained 
in the technicalities of the common law. 

Progress Already Made 

During the past two decades the legis- 
lature has adopted some of the best pro- 
visions of modern English procedure, 
which are found in such statutes as those 
permitting the joining of defendants 
against whom relief is demanded in the 
alternative, liberalizing amendments so 
that actions may be changed from law to 
equity or from tort to contract, the trans- 
fer of actions in whole or in part to the 
court that has jurisdiction in case the 
action is brought in the wrong tribunal, 
liberalizing statutes as to the joinder of 
causes of action and as to the bringing 
in of third parties as well as those re- 
lating to appeals. 

The spirit of these recent statutes is 
exemplified by the legislative declaration 
that no appellate court shall reverse a 
judgment or grant a new trial for errors 
in instructing the jury, in the admission 
of evidence or for any error in any matter 
of pleading or procedure unless it shall 
affirmatively appear that such errors have 
affected the substantial rights of the party 
appealing. These beneficent changes have 
all been taken from the reformed pro- 
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cedure of the country from which we ac- 
quired our common law. 

The fundamental concept of practice 
and procedure in Great Britain is that 
every action should proceed promptly to 
a decision on the merits and that the 
parties ought never to be turned out of 
court because of some error in practice 
or procedure which in no way involves 
the merits of the controversy. With this 
end in view they have so framed their 
rules as to eliminate all unnecessary de- 
lays, to narrow the issue and to shorten 
the trial. They conceived: “That the re- 
lation of rules of practice to the work of 
justice is intended to be that of handmaid 
rather than mistress, and the court ought 
not to be so far bound and tied by rules, 
which are after all only intended as gen- 
eral rules of procedure, as to be compelled 
to do what will cause injustice in a par- 
ticular case,” to quote the language of 
Collins, Master of the Rolls, a great Eng- 
lish judge. 

It is the inflexible general rule of pro- 
cedure prescribed by legislative action that 
often compels the courts to do that which 
may cause injustice in the particular case 
and result in just criticism. But the re- 
sponsibility rests, not with the lawyer or 
the judge, who is sworn to administer the 
law as he finds it, but with the legislature 
which prescribed that particular inflexible 
rule. Nor is the legislature justly sub- 
ject to criticism because it has not had the 
infinite wisdom to foresee all the difficult 
questions that may arise in the adminis- 
tration of the legislative rule. 

Court-Made Rules Succeed ; 

England has recognized that it is im- 
possible for any legislative body to estab- 
lish rules of practice and procedure that 
will not result in injustice in some par- 
ticular case and has solved the problem 
by vesting the rule making power in the 
rule committee composed of the presiding 
judges of the three divisions of the great 
trial court in England, with four other 
judges and four practicing lawyers chosen 
by the Lord Chancellor. This body of 
eleven men possesses all the power of both 
the legislature and the courts of this coun- 
try to prescribe rules of practice and pro- 
cedure, subject however to the right of 
either house of parliament to nullify a 
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rule after it has been promulgated by the 
committee. But so satisfactory have been 
the rules formulated by this Rules Com- 
mittee that not one of its rules has been 
nullified by parliamentary action since the 
Judicature Act was passed in 1873. 

This method of prescribing rules of 
practice and procedure is now in use in 
all but a half dozen of England’s widely 
scattered possessions, which shows that as 
a method of regulating practice and pro- 
cedure it is well adapted to widely diverg- 
ent conditions, ranging from populous 
modern industrial communities to sparsely 
settled pioneer countries. 

This method of rule making does not 
involve the exercise of any new and un- 
tried power in this country. All courts 
have the power to make rules, the only 
limitation being that such rules shall not 
contravene legislative acts. The equity 
rules recently prescribed by the Supreme 
Court of the United States demonstrate 
the ability of such a rule making body to 
modernize, simplify and greatly improve 
practice. ‘To have made the same im- 
provements by legislative action would 
have taken years if it could ever have been 
accomplished. 

Legislature Only a Drag 

By far the greater number of legisla- 
tive acts passed in Wisconsin the last two 
decades for the purpose of liberalizing 
and modernizing practice and procedure 
in Wisconsin were drafted and their pass- 
age urged by the judges of Wisconsin. 
Chapter 219, Laws of 1915, is the greatest 
single contribution to the improvement 
of the administration of justice which has 
been made in the past twenty years. This 
set was drafted by the justices of the Su- 
preme Court in response to a legislative 
resolution adopted in 1913. There is a 
well founded suspicion that this resolution 
was drawn by a member of the court. 
How much simpler it would have been if 
the court could have promulgated these 
rules and made them effective at once, 
subject to legislative veto, instead of wait- 
ing the action of two biennial sessions of 
the legislature. 

Some significant facts appear upon a 
comparison of English and American pro- 
cedure. Some of the most important cases 
that come before the English courts are 
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finally ecided by the Court of Appeals 
within ninety days from the time when 
the action is begun. In this country it 
often takes more than ninety days to join 
issue, or if issue is joined in less time, it 
may be an issue of law which may delay 
the trial of the case for six months or 
even a year if an appeal is taken. In 
England less than one-half of one per cent 
of all cases are decided upon appeal on 
questions of practice and procedure. 
There have been American jurisdictions in 
which as high as fifty per cent of the cases 
reversed on appeal were decided upon 
questions of practice and procedure which 
in no way involved the merits of the con- 
troversy. 
Why English Courts Are Efficient 

These and similar facts lead us to in- 
quire why the courts of England seem so 
much more efficient than those in America. 
Many causes contribute to bring about 
this result. One that especially interests 
the American judiciary is that the Eng- 
lish judges, who correspond to our cir- 
cuit judges, receive salaries of £5,000 a 
year and they are always knighted upon 
appointment, so that these places upon the 
bench attract the best legal minds of the 
realm. English courts are so organized 
that the time of their judges can always 
be used to the best advantage. But 
neither the ability of the judges nor the 
organization of the courts could accomp- 
lish these results were it not for their 
rules of practice and procedure. 

The distinguishing feature of these 
English rules is that every step in the 
action from its inception is controlled by 
masters who have the powers of a judge 
at chambers. It is their purpose to sim- 
plify the issue, to eliminate all unneces- 
sary proceedings and to expedite the final 
determination of the case on its merits. 

In England an action is begun by the 
service of a writ of summons, without 
pleading, except that in the case of liqui- 
dated demands the plaintiff may by en- 
dorsement upon the writ state the nature 
of the claim and the relief demanded. 
The defendant must in most cases enter 
his appe:.cance in eight days. If he does 
not appear judgment goes by default. If 
the defendant appears, the plaintiff is re- 
quired to serve on defendant a summons 
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for directions which brings the parties 
before the master, who hears counsel rep- 
resenting the parties, ascertains the issue, 
determines whether pleadings shall be 
served, and, if so, when service shall be 
made, determines the place and method 
of trial and settles all other matters which 
are preliminary to a trial on the merits. 
If the parties desire to take depositions 
or adverse examinations or to have the 
right to inspect documents, the time, place 
and manner of examining such witnesses 
or documents are fixed by the master. 
Thus at a single hearing, in advance of 
pleading, all matters preliminary to trial 
on the merits are arranged. 

The parties have no right to take any 
of these steps without the order of the 
master. Often adverse examinations or 
other similar proceedings are rendered un- 
necessary by adniissions made at these 
conferences or by books and documents 
voluntarily submitted for examination. 
All who have participated in such con- 
ferences in the judge’s chambers know 
how quickly such matters may be ar- 
ranged without the necessity of a formal 
hearing. : 

Usually the statements of counsel in re- 
sponse to questions by the master or by 
opposing counsel develop the issue to be 
determined with greater certainty than 
do formal pleadings. The master or the 
parties may dictate a statement something 
like this: “Action on promissory note for 
£500 given January 10, 1923, by defend- 
ant to plaintiff. Defendant admits giving 
the note but alleges that it was paid by 
work performed for plaintiff between Jan- 
uary 10, 1923, and June 28, 1923.” With 
the preparation of this statement the case 
is at issue without further pleadings. In 
other cases the master may direct that 
letters or affidavits stating the positions 
of the parties stand as pleadings in the 
case or he may direct the service of formal 
pleadings. 

Use of Model Pleading Forms 

When formal pleadings are ordered 
counsel is required to follow the model 
forms prescribed by the rules which are in 
the form of tabulations that disclose the 
essential facts at a glance. Our verbose 
pleadings, on the other hand, conceal the 
facts in long drawn out narratives which 
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serve no useful purpose unless it be to 
increase the taxable costs. If the English 
lawyer should draft such a pleading, in- 
stead of taxing costs therefor, he would 
have costs taxed against him for failing 
to follow the prescribed model. 

By way of illustration a few of the 
model forms are given herewith: 


IN THE HIGH COURT OF JUSTICE 
CHANCERY DIVISION 





Between John Doe, Plaintiff 
and 
Richard Roe, Defendant 





STATEMENT OF CLAIM 

1. The plaintiff is mortgagee of lands be- 
longing to defendant. 

2. The following are the particulars of 
the mortgage: 

(a) Date: April 16, 1913. Mortgagor: 
Richard Roe. Mortgagee: John Doe. 

(b) Amount: £5,000. 

(c) Interest: 6 per cent. 

(d) Property mortgaged: Home Farm 
Kent. 

(e) Amount due: £5,320. 

The plaintiff claims payment, or, in de- 
fault, sale, or foreclosure. 

John Brown, 
Solicitor for Plaintiff. 
TITLE 
STATEMENT OF CLAIM | 

The plaintiff has suffered damage from the 
seduction and carnally knowing by the de- 
fendant of G. H. the (daughter and) servant 
of the plaintiff. 

Particulars of special damage are as fol- 
lows: 


SS & <& 
Loss of service from the ist of 
March to the 30th of Novem- 
EE v6 bind dk okiwiem nn aaa ad 100 O 0 


Nursing and medical attendance. 10 10 0 
£110 10 0 
The plaintiff claims £500. 
TITLE 
STATEMENT OF CLAIM 

The plaintiff has suffered damage from 
offensive and pestilential smells and va- 
pours caused by the defendant in the 
plaintiff’s dwelling-house, No. 15 James 
Street, Durham. 

The plaintiff claims: 

1. £50. 

2. An injunction to restrain the defend- 
ant from the continuance or repetition of 
the said injury or the committal of any 
injury of a like kind in respect to the same 
property. 

The fundamental purpose of the master 
is to ascertain the exact issue upon which 
the case turns and then to so frame that 
issue that the parties will be fully in- 
formed as to the position of their ad- 
versary. Under this procedure by which 


the parties are required to lay their cards 
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on the table face up, each party is able 
to determine more accurately the prob- 
able result of the trial—in fact the pro- 
ceeding before the master is a trial in 
miniature. The result is that a very large 
percentage of the cases are settled, com- 
promised or dismissed while they are be- 
fore the master. 

Another distinguishing feature of Eng- 
lish procedure is that it is framed to pro- 
mote certainty in the issue to be deter- 
mined. To this end demurrers and gen- 
eral denials are abolished. In England 
denials must be specific, putting in issue 
the particular fact that is to be litigated. 
Questions of law are raised by the plead- 
ings. But the points of law so raised are 
not determined in advance of the trial 
unless it appears that these points of law 
may be decisive of the case. 

Parties may narrow the issue and 
shorten the trial by demanding that their 
opponents admit or deny specific facts. 
Parties are chary about denying any fact 
at any stage of the action without good 
reason for so doing. The court has the 
power to compel the party denying any 
fact to pay the costs of establishing such 
fact on the trial unless the court finds that 
he had good reason for such denial. And 
English costs are not the mere taxable 
costs of American jurisdictions, but they 
include the fees of solicitors and bar- 
risters, who itemize their bills down to the 
writing of a post card. These costs furn- 
ish a most effective means of enforcing 
rules of practice and procedure, of nar- 
rowing the issue and of expediting the 
trial, because parties may be compelled to 
pay the costs of establishing any fact 
denied, even if they prevail in the action. 

English rules are much more liberal 
than ours in permitting the joinder of 
parties and of causes of action. Gener- 
ally speaking all persons may be made 
defendants against whom any relief may 
be demanded whether jointly, severally, 
or in the alternative. Practically the 
only limitation upon the right to unite 
causes of action is that causes shall not 
be tried together which would embarrass 
the defendant in the preparation and 
presentation of his defense or which 
would add unnecessarily to the expense 
thereof. 
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One is constantly impressed with the 
flexibility of English procedure. Judg- 
ments may be entered piecemeal as soon as 
any issue entitling any party to any re- 
lief has been determined. The court may 
accept an incomplete special verdict, re- 
trying only the issues not determined by 
the questions answered. A new trial may 
be granted as to part of the issues and 
judgment entered later as to other un- 
related issues. In cases involving ques- 
tions of expert or technical knowledge the 
court may call to its aid assessors who pos- 
sess such expert and technical knowledge 
and who sit with the court and advise the 
judge upon such questions, but their ad- 
vice is in no way binding upon the court. 

The appellate procedure of England 
provides a most simple and direct way of 
reviewing the action of the trial court. 
Appellate jurisdiction is invoked by a 
motion to review which states the specific 
questions raised. The motion transfers 
the record of the trial court, including the 
judge’s minutes of the testimony, to the 
appellate division. 
is prepared. No printed cases or briefs 
are submitted. No general assignment of 
errors and no motion for a new trial or to 
set aside the judgment is required. The 
procedure in the appellate court is much 
the same as that upon a motion for a new 
trial in the trail courts of this country. 
The motion for review in the appellate 
court must be made within fourteen days, 
if to review an order, and within six 
weeks in all other cases. — 

The appellate judges examine the 
record and statements of counsel prior to 
the argument of the case and usually de- 
cide the case orally at the close of the 
argument. The appellate division is in 
almost daily session. It decides from six 
hundred and fifty to one thousand mat- 
ters submitted to it each year. It is in- 
teresting to note that new trials are or- 
dered in less than three per cent of the 
cases decided. This surprisingly low per- 
centage is due in part at least to the fact 
that the appellate court may amend 
pleadings, receive evidence upon questions 
of fact by oral examination in court, by 
deposition or by affidavit and that it may 
draw inferences of fact the same as the 
trial in the trial courts of this country. 


No bill of exceptions. 
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make any order which the justice of the 
case may require. This English court of 
appeals has with much justice been called 
“the most perfect working tribunal for the 
adjustment of conflicting rights which the 
wit of man in any age has devised.”* 

Turning to the question of court or- 
ganization we find in Wisconsin a static 
court organization that was established in 
the day of the ox team, the cradle and 
the flail which has become a veritable 
crazy quilt with a municipal court at- 
tached here, a superior court there and 
a county court with civil or criminal juris- 
diction somewhere else, until the state is 
well nigh cSmpletely covered by these 
special courts created with no attempt at 
system, merely to meet the demands of 
the locality to be served by them, into 
which a litigant must go with the open 
statute in hand lest he make the futile 
attempt to secure some relief which lies 
outside the jurisdiction granted to that 
particular tribunal. Generally speaking, 
the judges of these special courts have no 
power to act in any jurisdiction~ outside 
that in which they were elected. Their 
position is not unlike that of the judges 
of the ancient English courts, each with 
its own special jurisdiction and with no 
responsibility for the work of any other 
court than their own. 

One Count, Not Many 

Contrast with our court organization 
the efficient unified courts of England. 
The Supreme Court of Judicature, under 
the administrative direction of the Lord 
Chancellor, performs the combined func- 
tions of the Appellate and Trials courts 
of the United States for a population of 
forty millions of people in England and 
Wales. In the divisions which do the 
work that corresponds with that done by 
the Circuit courts of Wisconsin there are 
twenty-six judges actively engaged in trial 
work, which is but one more than the 
circuit judges in Wisconsin. But these 
English judges have fifty-five Masters, 
Registers and Referees who relieve them 
of all work, except the trial of contested 
cases, and who also try and determine 
many contested issues of fact. 

The Supreme Court of Judicature of 





*Leaming, A Philadelphia Lawyer in the London 
courts. Page 107. 
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England has an appellate division and 
three trial divisions: Chancery, Probate, 
Divorce and Admiralty and King’s 
Bench, in which latter division ordinary 
civil and criminal cases are tried. Judges 
are assigned to work in the division of 
the court in which they are best qualified 
to sit, but there is complete flexibility in 
the organization of the various divisions. 
Any judge in any trial division may be 
called to sit in the appellate division or 
in any other trial division which may 
need assistance. All divisions are up with 
their work and each judge is doing his 
full judicial duty. There aye many ad- 
vantages in this ready interchange of trial 
and appellate court work. 

With the exception of the appellate 
jurisdiction of the House of Lords and 
of some minor courts, many of which 
have only police court jurisdiction, the 
judicial organization of England consists 
of only two courts: the Supreme Court 
of Judicature, which has just been de- 
scribed, and the County Courts, which 
have replaced the justices of the peace. 
The county courts generally speaking have 
jurisdiction of all actions at law which 
involve £100 or less. There are fifty-seven 
county judges, receiving a salary of £1500 
a year. They hold court in all parts of 
England and Wales, sitting in about 500 
different places, thus bringing the means 
of administering justice in the smaller 
cases into every locality in the kingdom. 

Expertness in Small Cases 

In each place where a county court sits 
there is a register in charge of the rec- 
ords of the court, who has the power of a 
master in the Supreme Court of Judica- 
ture. He disposes of the great majority 
of cases without referring them to the 
judge. There are no pleadings in this 
court. A plaintiff gives the register a 
statement of his claim. The defendant 
is notified to appear on a given day, when 
the parties come with or without counsel 
as they prefer. The register takes their 
statements and usually minor disputes, 
such as those that relate to wages, bills 
for goods, etc., are immediately adjusted 
by the register. If judgment is entered, 
unless the defendant is able to make im- 
mediate payment, the judgment provides 
for payment in installments, which are 
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paid into court. The county courts dis- 
pose of about 1,250,000 cases a year. 
There are from 100 to 150 cases set for 
hearing each court day. But in consider- 
ing the volume of business done by the 
county courts we should keep in mind that 
the county judge passes upon about one 
case in forty, the other thirty-nine cases 
being disposed of by the register without 
taking any of the judge’s time. 

Many of these registers, masters and 
referees that aid in the work of the Eng- 
lish courts receive larger salaries than we 
pay the judges of the Supreme Court of 
Wisconsin and are men of recognized legal 
and judicial ability. The work performed 
by these judicial aids is an important fac- 
tor in promoting the prompt and efficient 
administration of justice in England. 

The two fundamental things that de- 
serve the most careful consideration of 
the American lawyer are the reorganiza- 
tion of our system of courts and the vest- 
ing of the power to make rules governing 
practice and procedure in a rule commit- 
tee composed of representatives of both 
the lawyers and the judges. 

The fact that the progress in improv- 
ing practice and procedure in the past 
two decades has come so largely through 
the efforts of the lawyers and the judges 
clearly indicates that the path of progress 
leads to the adoption of the English prac- 
tice of committing the rule-making power 
to the representatives of the bench and 
bar, retaining to the people, acting 
through their representatives in the legis- 
lature, the full power to nullify any and 
all rules that do not meet with their entire 
approval. 

There is so much of unnecessary delay 
and expense incident to our method of 
appealing and presenting cases in the Su- 
preme Court that we ought to study with 
care the English appellate procedure, 
which preserves every right that the par- 
ties now possess and at the same time cuts 
all unnecessary red tape, expense and de- 
lay. It has been found that the record 
together with the testimony and the ex- 
hibits transmitted by the trial court serves 
every purpose of a bill of exceptions, 
while a statement of facts and citation of 
authorities is as valuable an aid in the 
administration of justice when it comes 
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from the typewriter as when it comes 
from the printing press. 


Most if not all of the rules of practice 
and procedure which we have discussed 
can be adopted by legislative action. But 
when we approach the question of a reor- 
ganization of our courts we are confronted 
with the necessity of making constitu- 
tional changes in most American juris- 
dictions. The results achieved by the 
Board of Cireuit Judges and the Board 
of County Judges in Wisconsin have dem- 
onstrated the great advantages that come 
to the public through a unified organiza- 
tion of our courts. Before the Board of 
Circuit Judges was created each circuit 
judge felt that his responsibility to the 
public was discharged when he cared for 
the work in his own circuit, although he 
often responded to the call to try cases 
in other circuits. But since the organi- 
zation of the board, the circuit judges 
have recognized that they owe a duty to 
the people of the state as a whole to go 
wherever their services are needed to keep 
the circuit courts of the state abreast of 
their work. If all trial courts of the 
state were organized as are the circuit 
courts, there would be little need of con- 
sidering a reorganization of trial courts 
in Wisconsin, for the Board of Circuit 
Judges has in its organization all the 
essentials of the great trial court of Eng- 
land. But we have in Wisconsin forty- 
nine other courts, in addition to county 
courts with civil or criminal jurisdiction, 
which have limited concurrent jurisdic- 
tion with circuit courts, whose judges 
have no power to perform judicial work 
outside the jurisdiction in which they 
were elected and who do no work outside 
their own bailiwicks regardless of the 
question of whether their work fully occu- 
pies their time. We should have a court 
organization that gives every judge in the 
state an opportunity to devote his whole 
time and energy to the services of the peo- 
ple. 

Perhaps the most important step taken 
in the reorganization of the courts of Eng- 
land was the establishment of the uniform 
system of county courts, in which the 
work of the court was placed in the hands 
of able, well paid judges, who brought 


‘that he is entitled to receive. 
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the administration of justice practically 
to the door of every inhabitant of the 
kingdom. It is a serious defect in our 
system of administering justice that 
makes the right to appeal to a court 
manned by able judicial officers dependent 
upon the amount in controversy. The 
small claim of the wage earner may be of 
greater importance to him than is a claim 
of much greater magnitude to the man 
of larger affairs. Each is entitled to the 
same consideration when the state plans 
the organization of its judicial tribunals. 
Much of the just criticism now made of 
our administration of justice comes be- 
cause we have not given the man with the 
small claim the quality of judicial service 
These de- 
fects have been remedied in some Amer- 
ican jurisdictions, where the court organi- 
zation of England has been used as a 
model. Notable among these American 
examples is the Municipal Court of Chi- 
cago. The organization of our federal 
courts is in many ways similar to that of 
the courts of England. The question of 
reorganizing state courts on the English 
plan is now being considered in several 
American states. 

England has pointed the way of prog- 
ress which other states have followed, 
demonstrating that the practice and pro- 
cedure and the court organization of the 
mother country are equally well adapted 
for use in America. A single example 
will suffice. Ontario in 1881 adopted the 
English system of courts and of practice 
and procedure, which was prescribed by 
rules formulated by a rule committee. 
Ontario might be called a-sister state of 
Wisconsin, so near does it lie to both the 
northern and eastern boundaries of the 
state. Like Wisconsin it is a great agri- 
cultural state with a widely scattered 
population, which is practically the same 
in numbers as that of Wisconsin, with a 
wide expanse of territory that is four 
times the area of Wisconsin, with mines 
and forests and railroads and manufac- 
turing and commercial centers. Nearly 
fifty years of trial of the judicial system 
of England has shown that it is adapted 
for use in a newly settled western Ameri- 
can state as well as in the congested cen- 
ters of population in Great Britain. 
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